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PREFACE 


•rpHE origin, purpose, and scope of this volume require 
A a bnof explanation For the past few years, when 
lecturing in the Honour School of Modem History at Oxford 
on English Constitutional History fiom 1660 to the Gieat 
Eofoim Bill, I invariably found that both my classes and 
I labomed under the serious disadvantage of having no 
handy collection of pikes justifiuitives in the shape of selected 
original authorities foi our subject, such as is at the disposal 
of teacheis and students for the preceding periods of English 
history m the woll-known Select Chapters of Stubbs, and the 
familiar volumes of lhofeasor Prothero and Mi Gardmei — 
with vvliat profit to all concerned needs no proof heie A 
teacher's increasing experience of this disadvantage for the 
impoitaiit epoch which opens with the Restoration of Charles II 
has been louiforced by a thiee yeais’ expenence as an 
exawmei in the Oxfoid Honoui School of Modem History, 
a school which now numbers annually nearly two hundred 
candidates If the student, m shoit, of English Constitu- 
tional History for the hundred and seventy years from 1660 
— the pouod m which the bases of the constitution under 
which we live to-day weie finally established — desue access 
to the most impoitaiit statutes and documents, or to the 
te^t of the decisions in the leading cases m constitutional law, 
he has so fai been compelled to seek them scattered m the 
ponderous collection of Parliamentary Statutes, in the still 
more voluminous and confusing mass of Law Reports, 01 
piecemeal in vanoua books not always to be found m his 
college library, and certainly not within the reach of a modest 
pufte. Otherwise he must rest content with the quotations 
01 paiaphiases of the leading secondaiy authorities, or worse 



X STATUTES, CASES, AND| DOCUMENTS 

stall, the %%m Au.it of the lectmer 'iho educational vajp* ot 
bringing the student face to face with thetingnial authorities 
is a point that to-day leqiuies no laboured ^noof , it ls.one of 
the truisms common to all places wheie lnfctoiy is seuously 
studied Furthermore, I fancy that all teacheis will agiec eft. 
these two propositions Fust, that even if the desne to undei- 
take the hunt for a lefeience to original authonties given by t 
a lecturer were piesent m the aveiage student (which m nine 
cases out of ten it is not), the piessuie on lus time ot other* 
studies and interests undei an oidmaiy university course 
would veto the attempt, and secondly, that most students 
not only icquire to be tempted to walk to the original founts, 
but that the fount itself must be in a leasoiubly iccessible 
place, and its salutary wateis must be presented to an .utfully 
created thirst m a toleiably digestible tonn and m a vessel 
easily handled This volume, then, is the outcome ul the Until 
of these two conclusions Since no such collection evicted us 
I leqiured foi my own purposes as a lectuiei, some jeam ago I 
set to work to make one foi myselt, utilising to the best of my 
powers a teachei’s expenenee I am leady fiunkly to admit 
that cnticism of the selection, both on the gi minds of what, 
is included and what is omitted — to show that it is both 
arbitiary and incomplete — will be oasy The extended task 
of selection, indeed, would enable me to play voiy eileotively 
the pait of advorutn s thaboh against the form ot my own 
laboius On the othei hand, I can lml ask those who aio 
disposed to cuticise unfavomably to lemerubui one m two 
things (1) A veiy serious, I might say an insiu mountable, 
difficulty has been the singular wealth and copiousness of the 
material at the compilei’s disposal Yet foui bundled and 
fifty pages can only contain, after all, a ocitam numlie? of 
woids Rigoious consideiations of space have compelled me, 
reluctantly to eliminate much of what I had ciuofully ex- 
cerpted and intended to include It would have been ettsj to 
compile two volumes, but the condition of the i„cdc, as I con- 
ceived it, leqiuied the material to bo limited to a single 
volume^, and that of a reasonable compass (2) I tone 
endeavouied to covei a period of one hundred and smofity- 
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two yeais- — yeais mciefjpngly clowned with lllustiative and 
impoflani materia]^ Piofessor Piotheio’s collection coveis a 
pcnod of sixty-five, Mr G-ai diner's of thirty-two years, and a 
glance at the she^res of any libiaiy which contains the Statutes 
fyid Law Eepoits (to mention no othei possible souiceB) 
would show that parliamentary and legal activity, and parlia- 
mentary and legal diaughtsinanslup, have not gamed m bievity 
*oi lost in the impoitance of their contents as the centuries 
.advance , and as the constitution has inci eased m its feaiful and 
wondeiful complexity, so too have the necessity and means for 
illustrating it (3) Many kind fi lends have fieely offered me 
numoious suggestions — suggestions as vanod and embaiiassmg, 
from then lango, ongmality, numbei, and disinterestedness, as 
those which the modem Chancelloi of the Exchequer leceivos 
on the eve of las budget Had I earned out all these I should 
have finally consti noted an admnable encyclopedia almost as 
bulky and costly as the sources fiom winch it would have 
been derived That I have not done bo is not because I am 
not guileful for so much valuable advice, but .simply because 
of the sheet impossibility ol acting on it within the limits of 
the space at my command, and when I siuvey the material at 
the disposal of a eompilei, and lomomber tho suggestions acted 
upon and thou leluclanlly put aside, I confess to a legitimate 
Muprise at my own modeiation (4) Let it then be pointed out 
at once that this collection does not pretend to illustrate docu- 
mentanly the giowth of the Cabinet system, of oui financial 
systom, nor the slow and elaboiate evolution of the structure 
and u oi king of the government ol the Empne (save for 
the inclusion of two important legislative enactments on the 
government of India) Reflection, I think, will convince 
that the Cabinet system and the government of the Empire 
aro each of them subjects leipurmg a volume a-piece for 
satisfactoij treatment ISTor do the shifting conventions of 
the constitution, the spmb and ossenco of the government 
of the Soveieign m Pailiament, the complex totality of vary- 
ing and intangible nuances, undeistandings, unwntlen lules, 
constitutional etiquette, lend themselves to satisfactory docu- 
mejitaiy lllustiation m the ligid black and white of teirtual 
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authorities, save at great fongth and \yith copious explanation 
Moreover, throughout the process of ejection my rKisne, 
foitified by some experience, has been to treat adequately 
some important features lather than to attempt to heat 
scrappily and inadequately all c, 

The material m the following pages will be found to fall 
under three heads — Selected Statutes, Selected Cases, and v u 
Appendix As legaids the statutes, I have endeavoured to 
give what seem to me the most important legislative enact- f 
ments between 1660 and 1832, That the selection is moic 
full for the period down to 1720 than for that immediately 
following will not, I think, smpnse any student The lull m 
the passing of gieat foimative statutes after 1714 is a faimhai 
commonplace m the autlioiities, and the very rennukablo 
penod of strenuous legislative reform which eommoneed some 
ten yoais before the Eefoim Bill, and continues tor luilL a 
centuiy after it, laigely falls outside the cluonological limits 
of the plan of this volume I hare not sampled to model rum 
the spelling of the text, to supplement the punctuation it 
necessary, and to eliminate the necessary voibuge of the 
parliamentary draughtsman. But in the case ol the lunio 
important statutes, such as the Bill ol Bights oi the Ait of 
Settlement, the text is given ontue , and in that of the Bill 
of Eights I thought it desirable to pnnt the document us it, 
appears m the statutes of the realm, so that students might 
have at least one example of a historic and epoch-making 
statute in its original foirn In the text all omissions, ovun 
of intelligible veibiage, are indicated by punted dots . , 
where whole clauses aio eliminated tho fact is noted m 
biackets, and, if required, the substance of the omission 
epitomised, that the student may at least follow tliu scope 
of the whole statute The notes throughout aic of fho 
briefest, save peihaps m the ease of the Mutiny Act of 1 68!), 
where I have endeavoured to collate and minimal ise some 
forty subsequent enactments and extensions of tho law, m the 
hope of showing as briefly as possible then constitutional 
import on, and connection with, the original statute, and^to 
bring them into relation, through an oideied and instructive 
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pioc«%s of constitutional* development, with the modern law 
A refererfce to pp. £$-62 will perhaps explain Loth the object 
and the result Wheie it seemed necessaiy 01 desirable, 
additional illustrative matter m the shape of Farliamentai y 
Resolutions, Protests, or othei documents has been appended 
to ceitam statutes — foi example, tho Test Act (p 39), the 
.Coionation Oatli Act (p 65), and so on The connection of 
this additional mattei with the statute will be, I tmst, self- 
tevident, and its value to the student, I hope, not less so. 
Thioughout I have cited very sparingly fiom the Protests of 
the Peers, impoitant as they are, paitly because they aie access- 
ible as a whole to all in Thorold Rogers’ scholarly collection of 
thiee volumes, paitly because of then length When given, 
the version has been taken from the punted text of the 
Louis .Tuuinals, and I have not thought myself entitled to 
bonow even with acknowledgment Thoiold Rogeis’ labonous 
identification of the signatures Thebe, therefore, aie given 
as they stand in the authoritative printed text , but a reference 
is always supplied to the pages of Rogeis’ edition, to which 
the student can easily turn for fullei information The 
suggestions aL the end of each statute as to leading secondary 
authorities, while new m a collection of this kind, have a two- 
fold object (1) to save the space of explanatory matter as to 
the statute itself , (2) to help the student, rather than the 
teacher, to find authontative comment on, and explanation of, 
the Bubject-matlei of the document. Such references aie 
easily extended to any length, it is only necessary to say heie 
that they aie not intended to be even a select bibliogiaphy 
Then piosenca in the book, I was glad to find, was waimly 
appioved of by sevoial leacheis of wide experience, and a 
preliminary key to tho abbreviations is intended to make 
plain the symbols employed 

The second part of the volume consists of leading Oases m 
constitutional law, tieated somewhat differently to the statutes 
For leasons that will, I hope, be intelligible, each is piefaced 
by a kief introduction, limited to explainmg as tersely and 
plainly as possible the facts and points necessary foi undei- 
sttadmg the exempts given, and heie, too, lefeience to the 
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authorities, save at great length and \yitli copious explanation 
Moieover, throughout the piocsss of selection my (Fesne, 
foitified by some experience, has been to tieat adequately 
some mipoitant features rather than to attempt to* tieat 
scrappily and inadequately all # 

The material m the following pages will bo found to fall 
under three heads — Selected Statutes, Selected Cases, and an 
Appendix As regaida the statutes, I have endeavoured to f 
give what seem to me the most important legislative enact- 
ments between 1660 and 1832 That the selection is moie 
full for the penod down to 1720 than foi that immediately 
following will not, I think, suipnse any student The lull in 
the passing of great fonnativo statutes after 1711 is a tannlui 
commonplace m the authorities, and the veiy reniaikable 
penod of strenuous legislative lefoim which commenced sumo 
ten years befoie the Reform Bill, and continues foi half a 
century aftei it, laigely falls oulaido the chronological limits 
of the plan of this volume I have noL sampled to njorleimso 
the spelling of the text, to supplement the punctuation if 
necessary, and to eliminate the necessary verbiage of flu* 
parliamentary draughts man. But m the case of the nioie 
important statutes, such as Lho Bill ol Rights oi the Ait of 
Settlement, the text is given critue, and m that of the Bill 
of Rights I thought it dosnable to print the document as it 
appears m the statutes of the icalin, so that students might 
have at least one example of a historic and epoch-making 
statute m its original foini In tho text all emissions, oven 
of intelligible verbiage, aie indicated by punted dots , 
where whole clauses aio eliminated the lact is noted in 
biackets, and, if lequnod, the substance of tho omission 
epitomised, that the student may at least follow the scope 
of the whole statute The notes throughout arc ol £ho 
briefest, save peihaps m the case of the Mutiny Act of 1 68!), 
wheie I have endeavoured to collate and suimmuise some 
forty subsequent enactments and extensions of tho law, m the 
hope of showing as hnelly as possible then constitutional 
import on, and connection with, tho original statute, and^tu 
bung them into relation, through an ordered and instruct;! e 
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pioc#(j,s of constitutional* development, with the modom law 
A leforeifce to pp. 5#! 62 will peihaps explain both the object, 
and tho insult Wlieie it seemed necessaiy or desnable, 
additional lllustrittiv e mattei m the shape of Parliamentary 
Insolations, Piotesls, oi other documents has been appended 
to coitam statutes — foi example, the Test Act (p 39), the 
.Coronation Oatli Act (p 05), and so on Tho connection of 
this additional mattci with tho statute will be, I trust, self- 
bvident, and its value to the student, I hope, not less so 
Thioughout I have cited very spanngly from the Piotests of 
tho Peers, nnpmlant as they aie, partly because they aie access- 
ible as a whole to all in Thorold llogeis’ scholarly collection of 
three volumes, paitly because of their length When given, 
the vcision lias been taken fiom the punted text of the 
Loids Journals, and I have not thought myself entitled to 
honovv even with acknowledgment Thorold Rogois’ laborious 
identification of the signatuics These, therefoie, aie given 
as they stand in the authontative printed text, but a lefeience 
is alwajs supplied to the pages of llogeis’ edition, to which 
tho student can easily lain for fuller inhumation The 
suggestions at the end of each statute as to leading secondary 
authouties, while new m a collection of tins land, have a two- 
fold object (1) to save tho space of explanatory matter as to 
tho statute ltsell , (2) to help tho student, rather than the 
teachor, to find authontative comment on, and explanation of, 
the subject-mallei of tho document Such references are 
easily extended to any length , it is only necessaiy to say heie 
that they are not intended to be even a select bibliography 
Their presence m tho book, I was glad to find, was warmly 
ap pi uved of by soveial teaoliois of wide experience, and a 
preliminary key to the abbioviatiouB is intended to make 
plain tho symbols employed 

Tho second part of the volume consists of leading Oases m 
constitutional law, treated somewhat differently to the statutos 
For reasons that will, I hope, be intelligible, encli is prefaced 
by a brief introduction, limited to explaining as teisely and 
pftunly as possible the facts and points necessaiy ipr undei- 
stdnding the excerpts given, and heie, too, lefeience tcT the 
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most helpful commenlanea has been attempted The ox^arpts 
which follow are seveially original authanties, ts.-they aio 
part of the texts on which a histoncal student would woilc 
if writing from first-hand evidence Iteaily cxpei*onco 
strengthens my conviction that cases m constitutioiul la^» 
which most histoncal students not unreasonably hnd in an 
epitome diy, unduly technical, frequently lepulsne, can 1jo # 
made moie attractive, and theiefoie moie piofilablo m oveiy 
way, if for the paiaphrases of the text-book wntei aie sub-* 
sti tuted the salient paits of the authonty itself , if, foi example, 
m the famous cases connected with the name and cause of 
Wilkes the student can study the actual woids of the judges 
who made both hietoiy, law, and liboity by thou decisions 
The principle on which these exempts me framed will lie most 
cleaily seen by reference to the documents themselves, I will 
only remaik heie that the lllusUalive mattei is not coni mod 
to purely judicial decisions No apology, I take it, to-day is 
necessaiy for allotting in a volume of this kind, coveting the 
years from 1660-1832, a considerable place to cases in consti- 
tutional law The pait played by Iho law com Is in defining, 
extending, limiting, even cioating constitutional law, nuchinuy, 
and rights, is explained and justified in the leading authrmties, 
and the aignment need not ho lepoated, (Jeitamly a student 
who had studied the penod in question, and was ignorant of 
the leading cases, would have a veiy partial, unsatisfactory, and 
misleading knowledge ol his subject, botli as legaids histoncal 
and philosophical pnnciples and histoncal matteis of tact, 
As to the actual selection made, I would snnply lcmaik 
(1) That I have been guided m choosing from the wealth 
of illustrative matenal by the lntimsic and lustouc import- 
ance of the case itself, and also necessarily by the possibility 
of representing it satisfactorily within due limits, (2) that 
owing to the importance of Pailuuuentaiy Privilege and 
judicial decisions with legaul to it, I have not sciupled to 
give it as full a lepiosentalion as possible, (8) Uut at, the 
risk of appaient inconsistency tlic clnonological limits havi' 
been m^liia depaitment slightly extended beyond 
(4) that no one legiots more than myself the omission ml' 
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mor$ illustrative cases, move especially on tlie law of Treason, 
particularly m the fieriod between 1792 and 1820 But the 
length pi these cases, and generally then highly technical, nob 
to say their tiansjSnt, chaiactei, made it impossible to include 
them within the limits at my disposal, (5) a glance at the 
Table of Contents will, I hope, make clear the punciplcs on 
^wltioh I have acted, and some knowledge of constitutional 
histoiy will perhaps help m answenng why, (6) lastly, I cannot 
eltnni to he a tiained lawyer, noi have I written noi selected 
foi trained lawyois. Throughout this section m particular I 
have thought chiefly of the histoncal student and Ins moie 
imperative needs, and have endeavoured both to choose and 
explain almost wholly m Ins mteiests The cases selected, 
in fact, pinnanly and ultimately, aie thoie because of their 
historical value and importance In the later constitutional 
history it is inevitable that the student must from time to 
time deliberately tiospass on Lhe saciod and mystenous domams 
of law , hut ho has no intention of challenging established and 
) Odiously guaided lights Modestly and rapidly ho will loturn 
fiom lus laids, having spoken with bated bieath the language 
that makes those mystenous domains moie lny&teiious, and 
mvauably will protest Ins deBiie to do a minimum of damage 
to the pioporty of the owneis. At the same time, an editor 
confessedly working foi histoncal students would indeed he 
pleased if the result of Ins tiespasses weie found useful also to 
students m schools of law m whose ciuncuhim constitutional 
law necessarily and constitutional history indirectly have their 
due place 

The Appendix, which foims Part III , will be found to 
contain some matenal which could not conveniently be 
grouped under the first two paits It also contains supple- 
mentary epitomes of some of the leading statutes since 1832 
Thou inclusion m this oi any form was not, howevei, a featuie 
of the volume as ongmally planned, smee the Reform Bill 
had been chosen as the terminus ad quern But seveial kind 
fnends of weight and expenenee insistently uiged me at least 
to* extend in skeleton the story lllustialed as fai 1832 , 
an$ they dwelt on the necessity of continuing for the student 
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the refoims begun m 1827 To have punted the full text ol 
the statutes which since 1832 have vntuafily given the British 
race a new constitution was impossible by reason of their hulk 
and their number, but I have endeavouied tf» meet the fnendly 
repiesenfations made by epitomising, as far ns possible in the 
language of the documents themselves, some of these gieat 
foimative statutes, in the hope that though the seleetioif is 
both somewhat incomplete and novel m foim, it will piove of 
use to those who have woiked with tho help of this volmlie 
oil the period fiorn 1660-1832 Briefly, then, as iegaid.s the 
selection as a whole, my object may lie stated thus. In ho 
fai as the student of constitutional lnstoiy may leasonably 
demand What was the law that cieated or defined this m 
that important power ? Upon what statutory aulhonty is this 
important right based? In what way was this or that light 
or powei abolished, limited, extended ? For what leasons and 
with what results weie the judges called upon to decide tins 
or that gieat constitutional issue? I have endeavoured to 
supply him with an answei 

It only lemams to thank all who havo from time to time 
assisted mo with advice and suggestions, many pupils un- 
consciously included That I do not mote specifically mention 
names is because when advico and suggestions have bo often 
been gratefully leceived, carefully woighed, and then not acted 
on, I am anxious to lelieve my friends of all responsibility. 
Fuitheimore, my best thanks are due to Miss Pnoi, who 
assisted me in the labonous task of copying no small poition 
of the matenal 

0 <d 11 

All Souls’ Collegf, 

May, 1904 
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i 

THE ABOLITION OF FEUDAL TENURES 

12 Charles II Cap 21, 1660 * 

An act for tailing away the Cow t of Wards and livene°, and temn es 
m capife, and by hughts-sei vice, and put oeyance, and foi settling a 
revenue upon his Majesty in lieu thereof, 

Whereas it hath been found by formor expenonce, That the courts 
of wards and livenes and tenures by kmghts-service, either of the 
king or others, oi by knights-seiviee in cajnte, oi socage in capite of 
the King, and the consequents upon the same, have been much more 
burthensome to the kingdom, than they have been beneficial to 
the King And whereas since the intermission of the said Courts 2 
many persons have by will and otherwise made disposal of then lands 
held by knights service, whereupon divers questions might possibly 
arise, unless some seasonable remedy be taken to pievent the same, 
Be it therefore enacted , That the coiut of waids and hvenes, 
and all wardships, liveries, pinnei seisms and oustorlemams, values 
and foifeituies of marriages, by reason of any tenuro of the King’s 
Majesty, or of any other by kniglits-scrvice, and all mean rates, and 
all otliei gifts, grants, changes incident or arising, for or by leason of 
waidships, liveries, piimoi soisms or oustcilomams, be taken away 
and discharged, fiom the said twenty-foui th day of Febtuary 
one thousand six hundred foityfivo, any law, statute, custom oi 
ustjge to the contiaiy hereof m any wise notwithstandmg^And that 

, 1 Ropealod in pait Stat Law Revis Act, 18b3 3 Since 1646 

» B • 
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all fines foi alienations, seizures and [unions foi alienations, teu^fbhy 
homage, and all cliaiges incident or aiming, foi*m by u asoli of w.iul- 
sliip, livery, piimoi seisin ui ousteih m un, 01 ti nure by knights+i nue, 
esenage, and also aid put Idle maiiCi , and put /rft) )t /,. elm aht.f, all 
other cliaiges meidcut theieinito, ho likewise taken awav and di* 
eliaiged, fioni tho said twenty -fourth day of 1 (.binary one tlnm-uinl 
six hundiod foity and five, any law, statute, custom 01 uMge to tlio 
contiaiy hereof m any w iso notwithstanding And that all tonuus by 
knights service of the King, 01 of any other poison, and by knight^- 
seivico m lajnte, and by soi lge in citpiie of the King, and the flints* 
and consequents theieof, happened Iheieupon 01 thueby, be liken 
away and dischmgnl, any 1 tw, statute, euslom 01 usage to tin enutuuy 
heieuf many wise notwithstanding, and that ill tenun s of any lumonu, 
manors, lands, tenements 01 hcmlit nuents, 01 any estate of any in- 
heritance at the common law, held eitlui of the King, m of any other 
person or poisons, bodies politic m coipoinlo, ure heiohy ennetod to bo 
turned into fiee and common socage, to >11 intents and pm poses, fiom 
the said twenty-foiuth day of holnu.uy one thousand wx hundred 
fmty-fho, and shall be so deemed Lo bo fiom tlio sanl day of 
Felnuaiy one thousand mv hundred fmly five, and foicyei thcieaftei, 
turned into free and common socage, any law, statute, custom or 
usage to the eontiary lieieof in any aviso notwithstanding, 

II And that the same shall foi ever lieioafter stand and ho dis- 
chaiged of all tenure by homage, iseuage, voyagis royal and cliaiges 
for tho same, wmdslups incident to luimo by knights m vice, and 
values and foifeituics of marmge, and all olliei cliaiges incident to 
tenure by knights seivico, and of and fiom rude pm Ji/le manr i, and 
aide pur fan liti clnvaliev , any law, statute, usage 01 custom to Urn 
contiaiy m any wise notwithstanding And that all conveyances mid 
devices of any manois, lands, tenements and licicditaments made since 
tho said twenty-fouith day of Fcbrmuy, shall be expounded to be of 
snob effect, as if tlio smd manors, lands, tenements and licicditaments 
had been then held and continued to be holdon in free anil common 
socage only, any law, statute, custom 01 usage to the oontnry heieuf 
in any aviso nolwitli, standing 

III And be it imtlier onhuned That one act 1 , intituled, 
An act for the establishment of the coiut of tho King’s wauls , and 
also one act a concerning the olficeis of the couit of wauls and 
liveries, and evciy clause, aitiele and mattei in the said ucts con- 
tained, shall from lioncefoith he . . utteily void 

1 23 Hen, VIII o 0 2 33 Hun VIII c 22 
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And be it fui^hor enacted , , That all tenures lieieafter to be 
cieated bjP the King’s Majesty, his heirs or successors, upon any gifts 
01 giants of any Illinois, lands, tenements or hereditaments, of any 
estate of liihentance at the common law, shall he . m fiee and 
fomnion socage only, and not by kniglits-seivice or in aipite, and 
shall be dischaiged of all wardship, value and forfeiture of maniage, 
litery, primer seism, onsteilemain, aide pm fail Jihakioalm and pur 
* file mm tier, any law, statute oi reservation to the contiary theieof m 
CAy wise notwithstanding 

V Provided neveithclcss, That this act, or anything heiein 
contained shall not take away, any rents certain, heiiots or 
suits of couit belonging 01 incident to any foimei tenure now taken 
away or altered by vntue of this act, 01 other soi vices incident 01 be- 
longing to lenuio m common socage, due to the King’s Majesty, 
or mean lords, or otlioi pnvate poison, or the fealty and distresses 
incident thmcunto, and that such lehef shall he paid in lespect of 
such lents as is paid m case of a death of a tenant 111 common socage 

VI Pro\ idl'd always, . . That anything heiem contained shall not 
take an ay any lines foi alienation due by paiticular customs 
of jiai ticiilai mnnneis and places, olliu Ilian fines for alienation of 
lands or tenements liolden immediately of the King m capite 

VII Piovidcd also, That this act, . shall not take away, , . 

tenuies 111 fmnh-almoijn, or to subject them to any gicuter 01 other 
sin vices than they now aio , nor to alter or change any tenure by 
copy of court loll, 01 any seivices incident theieunto, nor to take 
away the honorary seivices of giand seijeanly, othei tlian of waid- 
ship, maniage, and value of forfeiture of mailings, escuage, voyages 
royal, and other changes incident to tenure by knights seivice , and 
othei than aula pur Jane jiU i Jnvaliei, and aidepi ui Jille manei 



VIII And be it fuither enacted , That wheie any poison hath 
or shall have any child 01 clnldien undei the ago of one and twenty 
yeais, and not maiiiod at tho time of his death, that it shall be 
lawful to and foi the fathci of such child or children, whether born 
at the time of the decease of the father, or at that time m venti a sa 
meie, 01 whether such father be witlim the ago of one and twenty 
jeais, oi of full ago, by deed executed in his lifetime, oi by Ins last 
will and testament nr wilting, in the presence of two or moie credible 
witnesses, to dispose of the custody and tuition of such child or 
clnldien, for and duimg such tunc as he oi they shall respectively 
reffiam under the age of one and twenty years, , to aifppersop or 


per|ons m possession oi remainder, othei than popish recusants , and 
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that such disposition of the umtody ot such child tn ehikhonr'* , 
shall ho good and effectual again it all and evciy person < 5 r poisons 
claiming tho custody and tuition of such child 01 duldren ns guardian 
m socage 01 otheiwise And that ■null poison or jfci'-ons to whom the 
custody of such child or cluldien hath been devised as aforesaid, 
shall , . maintain an action of lavishment of waul or trespass, 
against any peison 01 persons which shall wiongfully take awayrtr 
detain such child 01 thildien, foi the uenieiy of such child nr ‘ 
children , and shall and may recovei damages fm the same m llyi 
said action, foi the me and hcncht of siuli child or chddicn 


(§i^ IX , X , XI deal with tin hinds of Illinois and all light 1 loin lung 
“titles ot honouu fi udil ") 

XII And whcieas by like experience it hath been found, That 
though diveis, good, stnct, and wholesome laws have been made 111 the 
times of sundiy his Majesty’s most noble piogcnitois, some extending 
so far as to life, for ledicss of the gnovances and oppressions com- 
mitted by poisons employed fui making piuvisnms for the King’s 
household, canniges, and othci puivt) nice for Ins Majesty and his 
occasions, yet diveis oppicssions have been still continue d, and 
several counties have submitted themsche, to sundiy i.iti ■> and taxi s 
and compositions, to lcdeutt themselves fiom sui h vexations and 
oppressions And foi as much ,u the buds and commons aisembleil 
in pailiamonl do imd that the said leinedies me not fully eih ctiiul, 
and that 110 othoi lemedy mil he so clhctual and just, as to take 
away tho occasion theicof, espoi ully if salisfaition and icrompensu 
Bhall bo thoieforo made to lna Majesty, lus heirs and succcsfiois, 
which is hereby provided to lus Majesty's good-liking and content, 
his Majesty is thorcfoic giaoiously pleased, That it may be enacted, 
. That fiom hcncefoith no sum 01 sums of money, 01 other thing, 
shall ho taken, raised, taxed, rated, imposed, paid, 01 levud, tm or 
in legaid of any piovision, carnages, or purveyance foi las Majesty, 
his heirs or successors 

XIII And that hcncefoith no poison 01 pi isons by any wairant, 
commission, or authouty, uudoi the Gic it Seal 01 othenvise, by odour 
of buying or making piovision ot puueynnto foi Ins Majesty or 
any Queen of England foi the time being, 01 of any the ehihheu of 
any lung or queen of England foi the time being, or that shall he, or 
for his, their, or any of then household, shall take any tnnbei, fuel, 
cattle, co»-, gram, malt, hay, stiaw, victu.il, cait, caruuge, or oKer 
thing whatsoever, of any the subjects of Ins Majesty, Jus hens or 
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• 

fcuc^iflsors, without the free and full consent of the owner or owners 
theieof h!id and obtained without menace 01 mfoi cement , nor shall 
summon, wain, take, use or requiio any of the said subjects, to 
fui'iwsh or find anjAiorsos, oxen, or othei c.ittle, carts, ploughs, wains, 
#r othei carnages, foi the use of his Majesty, his hens or successors, 
01 of any Queen of England, foi the canying the goods of his 
Majesty, Ins liens or successors, or the said Queens, 01 childien, or 
any of them, mthout such full and fiea consent as aforesaid, any 
law, statute, custom, 01 usage to the contiary notwithstanding 

(§ XIV forbids pie cmption claimed on behalf of the King, and awards 
Itecompense to his Majesty foi the comt of uaids and puiveyanceB, as 
explained in the next section ) 

XV Be it therefore enacted That theio shall he paid unto the 
King’s Majesty, Ins hens and successors foi ever liereaftei, in 
recompense as aforesaid, the several rates, impositions, duties and 
charges hcreninftei expiossed 

(§§ XVI -LIT give claboiato details for the levying of the excise, the 
articles exnsuble, tlie poweis, duties, and status of the excise officers, and 
the penalties fm evading the duties and the method of procedure in the 
couth § XLVI piovides foi a puneipal office of excise to be erected in 
London ) 

(Hce Htillam, C II u 313 , Hanlc , H E in 3G5-380 , Doivell, Histoiy of 
Taxation, a cli 2, Cunningham, English IndiiiUy and Commcice,ii 221) 


II 

THE ACT AGAINST TUMULTUOUS 
PETITIONING 

13 Chailes II St. I Cap 5, 1661. 

An Act against tumults and disoideis, upon pietence of prepanng 
oi pi esenting public, petitions, oi other add) esses to his Majesty or the 
pai hamettf 

Whoicas it hath been found by sad expeiieneo, that tumultuous and 
other disorderly soliciting and piocuimg of hands by pnvale persons 
to petitions, complaints, remonstrances and declarations, and othei 
addie&ses to the King, oi to both oi eilhei houses of pailianient, for 
aeration of nialtcis established bylaw, lediess of pretended griev- 
ances in chiu eh or state, or othei public concernments, have Been 
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t 

maiD mu of to serve the mult, of fat turn ami h ililums persons fj4tmi 
into povvm, to the violation of the ]«ul)lio peitw, nml lmyv hem ,t 
gii’.it means of the late unhappy wins, mufti-ion ,iml ealnmyac, in 
tins nation , for pieveuhng thr like mi-ihu f for fbw fulme, . 

II He it i n mtoil I hat no pm ,,n m jh lsrms whaPrn vt 1 -’ll ill 
from and aftu the fhst of August, mu thtni and n hundred and sixty 
ran, solicit Inborn 01 proem a tin getting of hinds, nr ntlnr u mint 
of any persons above the immlier of tui nty oi nioie, to any petition, , 
complaint, rcmonstniice, de< laiation, oi other addit's, to the King, or 
both or either linn ,i s of puliammil, for nltmition of mallei t c-tal* * 
lislieil by law in flmuli oi stale, unless tie- nuttei then of have hem 
fir tt t’oiiseiitul unto and mdind hv time oi moie jtishcts of that 
county, oi by this major part of the gj mil jmy of the county. . . 

And that no peison in praams wlvatsocvei eh, ill lepan to Uw 
Majesty, or both or either of the home s of p'uliaincut, upon pieluicu of 
deluding or deluding any petition . accompanied with e.xi iwxii p 
mnnber of people, noi at any one time with above the number of 
ton poisons, upon pain of menu mg a penalty not exceeding the sum 
of one hundred pounds m money, and tluce months lmptiMuunent . , 

Piovuled always, Tint this act, . shall not exti ml to 
debar or lnndei an) peisnn oi prisms, not exeei dmg the mimlii l of 
ton afoiosaid, to jn event any public oi private gnevuiu oi com 
plaint to unymimhei or liinuhi is of pailiaimut ifloi his eleitioii 
or to the King’s map'ty, foi any iinudy to he theieupon hid, 
nor to extend to any addiess whatHoevu to hu Maji ,l\', by all or 
any of the momheiH of both or cither house i of pmlmiuent, duung 
the sitting of pailiaumnt, but that they may enjoy then freedom of 
access to Ins Majesty, as heictofmc hath been used 

(See May, P P tli \\ , Ifidlnni, G II. a xi , /lnson, LG r 313-318, 
Pouitt , U II C i 574 ct seq ) 

RESOLUTION OE THE COMMONS IN 1009 

(1) That it ra an inheiont light of every command in England to 
pieparo and present Petitions to Iho House of Commons m t a, sc of 
grievances, and llio House of Coniiimns to loceiv u tlm same 

(2) That it is an undoubted right mid puvili gu of tlm CummoiiB to 
judge and determine concerning tlm luitmc and miLtoi of such 
petitions, how fill they nie fit oi unlit to be received, 

(See Parlt Hist i\ 433 ) 

(No bettei comment on tlicse Lwo lesolutions and tlm Act cited above 
can be given_llian the heat, meat of “the Kuitwli Petition” of Apul ^), 
I70E The KesoUilions of the Commons aie buo given ) 
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RESOLUTION'S OP THE HOUSE OF COMMONS 

A^ Petition fionyseveral Gentlemen of the County of Kent being 
yili ted to the House , 

Uuloicd, That tho said Petition be bi ought up to tlie Table 
And it was bi ought up accordingly 

, *And tlie House being lnfoimcd, That several of the Gentlemen, 
who signed the said Petition, woie at the Door, toady to own the 
. §.unc, 

They were called m nccoulingly , viz 

Mi William Colepopcr, Mr Thomas Colopepor, Mr, David Pollnll, 
Mr Justinian Chanipnoys, and Mr. William Hamilton 

And they, at the Pai, owned the same Petition, and thoir Hands 
to tho same 

And thon they withdiow. 

And the Petition was lead, intituled, Tho humble Petition of the 
Gentlemen, Justices of the Peace, Giand Juiy, and other Fiee- 
lioldcis, at the Goncial Quaiter Sessions of the Peace, holden at 
Maulston, m Kent, the 29th Day of Apul, m tho 13tli Toai of 
tho Iteign of our Soveioigu Loid King William tho Third, over 
I iiglinnl, etc , setting foitli, That they, deeply concerned at tho 
dangerous Estato of this Kingdom, and of all Europe , and consider- 
ing, that tho Fate of them, and their Poslonty, depends on the 
Wisdom of their Representatives in Parliament, think themselves 
bound in Duty humbly to lay before this Ilonouiable Houso the Con- 
sequence, in this Conjuncture, of a speedy Resolution, and most 
smeeio Endeavour, to answer the gieat Trust reposed m then said 
Representatives by the Coimtiy And in legaid that, fiom the Ex- 
perience of all Ages, it is manifest no Nation can be gieat or happy 
without Union, they hope no Pretence whatsoever shall be ablo to 
cieato a Misunderstanding among ourselves, or tbe least Distiust 
of his Majesty, whose groat Actions for this Nation are wilt in the 
Hearts of his Subjects, and can never, without the blackest Ingrati- 
tude, bo forgot And playing, that this House will have Regard to the 
Vomo of the People , that oui Religion and Safety may be effectually 
piovided foi , that tho loyal Addresses of this House may be turned 
into Pills of Supply , and that His Majesty may be enabled power- 
fully to assist Ins Allies, before it is too late 

Resolved, That tho said Petition is scandalous, insolent, and sedi- 
tious, Lending to destroy the Constitution of Parliaments, and to 
subveit the established Government of this Realm 

i 
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Resolved, That Mr William Colcpeper is guilty of piomoting* the 
said Petition, * r 

Resolved, That Mr Thomas Colepopei is guilty of pimnulpig the 
said Petition *« < 

Resolved, That Mr David Pollnll is guilty of pioinoting Um sun} 
Petition 

Resolved, That Mr. Justinian Chanmcys is guilty of promoting tlyj 
said Petition 

Resolved, That Mi William Hamilton h guilty of promoting the 
snnl Petition. 

Onloi oil, Tliat the snd Rfi 'William Colcpcpu hr-, foi the rani 
Ollcneo, taken into tho Custody of the Serjeant at Anna attending 
this House 

Ouleied, That the said Mr Thomas Colopoprt he, fur the Paul 
Offence, taken into the Custody of the Serjeant at Arms attending 
this House 

Ouleied, That the said Mr David Polhil he, for the said Offline, 
taken into the Custody of the Scrjmnt at Arms attending lhi> 
House 

Ouleied, That the said Mr Justinian Champneys he, foi the 'aid 
Oftenco, taken into tho Custody of the Sujoant at Aims attending 
this House 

Oidoied, That tho said Mr William Hamilton be, for (lie said 
Offence, taken into tho Custody of the tooijumt at Ainu utUndmg 
tins House 

(C J mii Cl 8 ) 


HI 

THE MILITIA ACT 

13 Clin II. SI I Chip, C, 1001 

An Act declining the sole i iglit of the Militia to he in the King , and 
for the pi esent o> dei mg and disposing tlia same, 

Forasmuch ns within all his Majesty's realms and dominions, tho 
sole supremo government, command, and disposition of tho militia, 
and of all forces by sea and land, and of all fm tv and places of 
strength, is, and by the laws of England ever was the undoubted 
right of his Majesty, and Ins ioyul piedecessors, lungs and queens of 
England , and that both, or either of the houses of parliament can* 
not, nor oug^t to protend to the same , nor can nor lawfully may 
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H 

iaise,'**r levy any war offensive or defensive against his Majesty, his 
heir 1 ) 01 lawful successes ; and yet the contr.uy theieof hath of late 
yearn hc^n practised almost to the mm and destruction of this king- 
dom *» and dunng the Lite usuiped governments, many evil and 
lekcdhous principles have been distilled into the minds of the people 
of this kingdom, which unless pit vented, may bieak forth to tho 
disturbance of the peace and quietness theieof 

'l i • 1 ' 

jJTlie other pionsions of tins Ait, bung puirlv tempoiaiy, are omitted ) 

V. Pumded, that neither this Act, nor any matter or thing 
UiOicin contained, shall . extend to the giving or deckling of 
any power for the transporting of any tho subjects of this realm, or 
any way compelling them to nvucli out of tins Kingdom otherwise 
than by the laws of England ought to be done 

(The eMnbhslimnit of the militia as a constitutional fuicc was deter- 
numd bj II and It Clu II c 3 (H.02) and IG Clia II c 4 (1GG3), 
the suhstaulnl ilauic'- of wliuli aie appended) 
n Be it theiefoie enacted That the King’s most excellent 
Iilajosty shall awl may issue foith several commissions of 
lieutenancy to lie 1ns Majesty’s lieutenants foi the several and 
respcitive counliies winch lieutenants shall havo full power and 
authority to call togrthei all such poisons at such times, and to arm 
and anay them in such nmnnci, as is hereafter expiessed and de- 
clared and in case of lnsuircction, rebellion, or invasion, them 
to lead, conduct and employ . , accoidmg as they shall receive 
durations from his Mapsty . and that tho said respective lieu- 
tenants shall have power to appoint and give commissions 
always understood, That Ins Majesty, his hens and successors, have 
power and authority to direct and oidci otherwise 

That tho said lieutenants . ■ have heroby full powoi and authority 
to clmrgo any poison with hoi so, horseman, and arms, or with foot- 
soldier and arms, m tho same countiy whcio Ins, her or their 
estates lie, having respect unto . . tho piopoitions hereafter 
mentioned 

(13 and 14 Cilia II o 3 ) 

Bo it also enacted that every trooper or font soldier at any time 
laised by virtue of this picsent act, shall be subject to such 
exercise and duty and shall accordingly upon like pains and 
penalties obsorve and keep all the respective oidois and directions of 
th.£ said act, 1 and of tins piescnt act, and shall suffoi_ the same 

1 13 mil 14 Clm II c 13. 
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* 

Eesolvcd, That Mr William Colepeper is guilty of piomotn^f tl 
said Petition * <• 

Resolved, That Mi Thomas Colepcpei is guilty of promoting t! 
said Petition ** » 

Resolved, That Till David Pollnll is guilty of promoting the sa 
Potitiou 

Resolved, That Mr Justinian Chamneys is guilty of piomoting tl 
said Petition 

Resolved, That Mi William Hamilton is guilty of piomoting tl 
said Petition 

Ordeied, That tho said Mi William Colcpcjiei lm, fm the m 
O ffenco, taken into tho Custody of tho Serjeant at Aims attendn 
this IloiihO 

Oidered, That tho said Mi Thomas Colepeper ho, fm tlm f,a 
Offence, taken into tho Custody of tho Serjeant at Arms attend)! 
this House 

Oidererl, That the said Mi David Pullul be, foi the said Offem 
taken into the Custody of the Serjratit at Arms attending tl 
House 

Ordered, That the said Mt Justinian Chumpnoys lie, fm tlm =a 
Offenco, taken into tho Custody of the Soijount .it Anns ntlindn 
tins House 

Ordeied, That tho said Mr William Hamilton he, fm the <u 
Offence, taken into tho Custody of tlm Soijeaut at Aims attendi) 
tins House 

(C J mu DIB ) 


III 

THE MILITIA ACT 

13 Clin II St. I Cap. 6, 1(561 

An Ad declannq the sale right of the Militia to be m the King, a> 
foi the present- oi dcung and diipoiing the same 

Forasmuch as within all his Majesty’s icalms and dominions, tl 
solo BUpiemo gnmumont, command, and disposition of tlm unlit! 
and of all forces by sea and land, and of all foils and places 
strength, is, and by the laws of England cm was tho undouUi 
light of his Majesty, and lus lojal piedi ecssois, kings and queens 
England , and that both, or eilhei of the houses of jmluuuent ca 
not, nor ougfi! to pictend to the same, nor can mu lawfully m, 
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raise, lovy any avar offensive or defensive against his Majesty, Ins 
heirs oi lawful successors, and jet tha contiary thereof hath of late 
years be<m practised almost to the nun anil destiuction of this king- 
dom f> and duung iho late usuipcd governments, many evil anrl 
1 ebcdlious principles have been distilled into the minds of the people 
of this kingdom, which unless prevented, may break forth to the 
disturbance of the peace and quietness theicof 

(The other provisions of thi° Act, being puiely temporary, are omitted ) 

V Piovuled, that neither this Act, nor any matter or thing 
therein contained, shall . extend to the giving oi declaung of 
any powei foi the transporting of any the subjects of this realm, or 
any way compelling them to maieh out of this Kingdom otherwise 
than by the laws of England ought to ho done 

(The establishment of the nuliLia ns a constitutional foire was deter- 
mined by 13 find 14 Clu II c 3 (1002) and 15 Clia II c 4 (1663), 
the substantial ilausus of wlndi me appended) 

Uo it thuiefoie . enacted That the King’s most excellent 
Majesty shall mid may issue foith sovoml commissions of 
lieutenancy to he Ins Majesty's lieutenants foi the sovoral and 
respective countiies which lieutenants shall have full power and 
nuthonty to c ill together all such peisons at such times, and to arm 
nnd airay them in such manlier, as is hcieaflcr cxpiessed and de- 
clared and in case of insurrection, rebellion, or invasion, them 
to lead, conduct and employ accoiding ns they shall receive 
dnections from his Majesty , and that the said respective lieu- 
tenants shall have power to appoint and give commissions 
always understood, Tlmt his Majesty, Ins lions and successors, have 
pow r er and authority to dneet and oidui otherwise 

That the said lieutenants have heicby full powei and authority 
to charge any person with horse, horseman, and aims, or with foot- 
soldier and arms, m the samo countiy wlieio Ins, her or their 
estates ho, having respect unto . . . the pioportions hereafter 
mentioned 

(13 and 14 Olid II c 3 ) 

Bo it also enacted that every trooper or foot soldier at any time 
raised by viitue of tins piesent act, ■diull he subject to such 
exercise and duty and shall accordingly upon like pains and 
penalties observe and keep all the respective oideis and dnections of 
tli£ said act, 1 and of tins present act, and shall suffei__ the same 
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penalties feu committing any of the liwpative ciime* and ijJS.no s 
cxpiessed in the said act ' * 

1’iovideil always and he it enacted, That it s-h ill he lnwfuljLo pm ly 
person and peisons that shall have any aitmn oCfsuit hi might ,iy,iiiwt 
lmn or them foi am thing dime in cv'uition of tins 01 1 In* i iid a^t, 
to plead the genei il issue, and to give Hip special niattci in evuleiKc, 
and if judgment shall ho given fm the ihfcndant, or if tlio pi infill 
shall become non suit, , thru ho shall lerovpr douhle costs . . 

(15 f'lia II c i) 

(Sic Hallam , C IF in 202 , 1 -n/ f (?„./, Mililui Foois of tfuJ 
Cioivn, i cli in , M mu dot Milituj L iv, (id It I'JJ, Introduction ) 


IV 

THE COliPOE \T10N AOT 1 No 1 

IS Cl miles II SI II Cap I , lfifil 

An Act foi thr iL'tll ijovcinvhj ami ic/uIuIm / nt Urn im nh< n 
"Wheicas questions an* 1 1 holy in ari-e com miinu' tli* v lhdili "t 
idoot ions of luagntuiles, and other olmns and mpiuh<‘i in impuie 
turns, ,is will in lesppituf n moving mump, a 1 pipin', othei*, dm in,; 
tlio Into tiouhhs, conti tij to tlii turn intuit mil nn miin; of Him 
clmrteis and liboi lies And to the uni tint Hip Mint mu m am h 
corporations may he most piolil ddi pi ipf LuatPil m the h md of 
poisons will alluled to his Map sty and tin' i tabli hid gow nnuent, 
it being too well Imran, that notwithstanding all Uu Map l\h 
cndeavoius, nmliiii[i.ualhhd indulgence m paulming all tlmt h past, 
noi eitlielcss many evil spirits an* still walking ' 

II, Wherefoio for pievention of tlio liki nnsihiof foi tin* Inn** In 
come, and for piesuv.ition of the public peace both in chun h and 
slate, That commissions shall, befme the twentieth (In of 
February next, he msued forth under the (In it Si d ot Knghud unto 
such persons ns Ins Majesty shall appoint fm tin t Minting ol tie* 
powers and authorities heicin.ifloi c * pn •■-i d And that dlamliMiv 
the . uunniissioiieis spill In lonmn -uuu i ri *t 

tivoly, foi .mil wilhm tin sf'ici.d i die-,, inijieiatioii', md borough*', 
and cinque polls, anil tin ir meiuhu**, md other pmt low ut. within the 
kingdom of England, dominion of Wak s, and tmvu of Hi mn k noon 
Tweed, forvvhnh they shall he respectively nominated .md appointed 

1 Ei lical<»l ns rogaida the oatli mid siil'Hupnmi by D te e 1 t (i, j a *» 

* a Ei pi lied Stut Liu Itm Aet, 
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III* And bo it fui fcher enacted That no charter of any 
corpoiatinnj cities, towfls, boiouglw, emejue poits, and their membors, 
and otlnji poit tenuis m Eng], uni 01 Wales, or town of Berwick upon 
Tweed, shall at anyifme hcieafter bo avoided, foi 01 by leason of any 
a<rt 01 thing done, or omitted to bo done, bcfoie the fust day of this 
pitsout parliament 

IV. And be it fuithci enacted That all poisons wlio upon 
I' the foui and twentieth day of Deccnibci, one thousand six hundred 
* eijcty and one, shall ho mayors, ahloimen, recoideis, bailiffs, town 
cl oiks, common council-men, and othei poisons then hearing any office 
or olhecs of magistracy, or places, or tiusts, oi other employment 
l plating to or concerning the govemment of the said lespective cities, 
corponitions, and hoioughs, and cinque ports, and their members, and 
othei poit towns, dmll at any time befoie the five and twentieth day 
of Mai oh, one thousand six hundred sixty and thiee, be re- 
quited by the said lespective commissioneis, to take the Oatha 
of Allegiance and Supienmcy, and this oath following 

V ‘I, A B do declare and behove, That it is not lawful, upon any 
pietonco wdiatsoevoi, to take aims against the King, and that I do 
dhhoi that tiaitoious position of taking aims by his authonty against 
lus pel son, oi against those that are commissioned by him So help 
mo ( 1 oil ’ 

1 VI 1 And also at the same time shall publicly subsenbe, before the 
Baul commissioneis or any throe of them, this following declaration . 

‘I, A. 13 do dedai o, That I hold that there lies no obligation upon 
me or any other person, from the oath commonly called, The solemn 
league and covenant, and that the same was in itself an unlawful oath, 
and imposed upon the subjects of this realm against the known laws 
and libeities of the kingdom ’ 

VII And that all such of the said mayors and other the persons 
aforesaid, who shall i of use to take and subsenbe the same oath , 
shall, . . bo by authonty of thm act ( ipso facto) lomoved and dis- 
placed of and from the said offices and places respectively , and the 
said offices and places shall bo void to all intents and 
purposes, as if the said lespective persons were natuinlly dead. 

VIII, And nevoitheless, Be it further enacted, That the said 
commissioneis, or any five oi moie of them, shall have full power 
by order and wanant . to displace ni remove any of the peisons 
aforesaid from the said respective offices and places, or tiusts afoie- 
soid, if the said commissioners, shall deem it expedient for the 
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public safely, although such pci ‘•oils Amll li ire ! do n und Mil- £»iln <1, 
ox be \ulhm,' to t.iku and sub uihr, tin* n*l onfln ual dm hu ilmn 

• 

( § ^ IX , X, XI di'fnie m tlclrul the ]>!<«< ii Slid pm . i:mi» w the 

Coinim-'Siimei a ) • 

XII Piovideil also, Tlul fiuni and if ter the c quialnm of t!,. 
said connin'- ‘noim, no pii-nn- --hall f"i ever In nail"! he pin* 1, 
clc< ted oi chosen, in oi to any (lie e(iu< oi pi « < i ifen id, to it hdl 
not hare, within one } eui m \l In Ion* mh)i elution M (limit*, ‘ah* u 
Iho sneianienl of the land’- Supper, *n coiding to the nit of tnrf 
Chinch of Engl uul , and llul nut *-iuh piimn w> jdet 1, 
pin ted or chosen, “hall hl.ewi e tain tin afme*aid thru odh,,aid 
snhscubo (lie wml dr< 1 u dimi at the snno time v hen the oilh f< *i 1 lu 
due evolution of tin mi! plnis md nlinc, n piitiith -hill he 
administpi oil , and m d< [unit lu r< of, < \eiy an h j da< uij', > Us lion and 
choice, is hoioby enacted nul declan d to hi \md 

XIII Piovidcd always, That im\ pii-eti who ‘hdl he 
placed m any cmpmaluui by uitue of tln-i u t, lull upon his 
admission lake tlm oath or oitli- u mllj taken h\ tin lie mU* i oi 
such coipondion 

($$XIV,W ih file Inithiille peviisol lie < '• >in lit i s le i , 

§\M cm mjil ' tin minimi oleliei in I niehm limn tie i pi i it ton 
of tile Ait ) 


V 

THE ACT OK ENTMlliMITY 

l-i CImuIcs II f’np IV., 161 >2 1 

An act fo) the uvijwnnty oj jm.li/u pmyn", mid ivhnmidntfim uf 
saci aments, and nthci utc i and cumum/'h And jm r taUi hni<i (tin 
form of making, mdaimnti, and / onset'/ ahny butioji", pitetlr, and 
demons, in the Chut eh of lini/land 

Whereas m the first jr.n of the late Gueen 1 li/al« th, tie [e w,i , 
one umfcnm order of i nnniioii swim and pinii, mid of tie oi 
mimstialion of s iPianu'iils, ides, mid uninonn-, m the t'hvnh of 
England, (agiccablo to the Wold of God, and umi'i* of tin ju, inline 

1 Commonly uted as 115 ami 11 tlm He 1 It- [ ■ i*. ■! i, m a ne, !, , 
contiims any Aot thereby icpt did, 1 md b Vn t i inj, J 1 Iti p, <| Ll i,, 
much whereby#’ Ait thci uni uprated ha-, bun c'mhiiiiid, 'luml 10 Vi, t ( ,VJ, 
Rcpcdul also m part by 28 and 29 Vnt c 122, nrilHtst law lm Vt, l»>!i 
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ciiur<!fc), compiled by Iho leverend bishops and cleigy, set forth in 
one book, ihtituled, llio Bouk of Common Player, and Administration 
of SaemmenO, aml^othei uLes and ceiemomeg in the Church of 
England, and onjonted to bo used by act of pailinment, holden m the 
sifid first year of the said late queen, intituled, An act for the uni- 
formity of common prayer and service m the cliuich, and administra- 
tion of the saciaments, rory confomiable to all good people desuous 
"to live in Christian conveisation, and most piofitahle to the estate of 
tliis lealm, upon the which the meicy, favoui, and blessing of 
almighty God is in no wise so leadily and plentifully found, as by 
common piaycis, duo using of the sacraments, and often preaching 
of the gospel, with devotion of the beams , and yet this notwith- 
standing, a gioat numbei of people in divers parts of this realm, 
following their own sensu ility, and living without knowledge and 
due feai of God, do wilfully and schismatically abstain and lefuse to 
come to then palish chinches, and otliei public places where common 
piaycr, admimstiation of the saciaments, and preaching of the Word 
of God is used upon the Sundays and other days ordained and 
appointed to ba kept and observed as holy-days And whereas by 
tiro great anil scandalous neglect of ministers m using the said older 
oi litmgy so set foitli and unjoined as afoiesaul, gieat mischiefs and 
inconveniences, during the times of the late unhappy troubles, have 
arisen and giown, and many people have been led into factions and 
schisms, to the gieat decay anil scandal of tho icfonnod religion of 
the Church of Englmd, and to tho hazaid of many souls, For 
prevention theieof m time to come, foi settling tho peace of the 
chuicli, and fui allaying the present distempers which the indisposi- 
tion of tho time hath contracted, tho King’s Majesty, according to 
his declaiation of the five and twentieth of Octobei, one thousand 
six bundled and sixty, granted his commission undei the Great Seal 
of England to seveial bishops and other divines, to leview the Book 
of Common Prayei, and to prepare such alterations and additions as 
they thought fit to olfoi And aftoiwnids the convocations of both 
tho piovmces of Canteibuiy and Yoilc, being by his Majesty called 
and assembled, and now sitting, bis Majesty hath been pleased to 
authorize and requuo the presidents of the said convocations, and 
olhei the bishops and clergy of the tame, to leview the said Book of 
Common Pinyoi, and tho hook of the form and manner of the making 
and conseciatmg of bishops, pnests, and deacons , And that after 
matuio consideration they should make such additions and alteiations 
motile said books lespectively, as to them should sessn meet and 
' convenient , and should exhibit and present the same to his Majhsty 
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in wiltin'* for liui furtlici allowance of (onfiiniatuiii • Since ^hlm h 

Cl 

turn*, upon full and nvitiue drhbeiatnni, Huy the 'aid' pro ldonli, 
bishops, and cleigv, of hcilh pu>\in<- , hire iiMoidintdy 
the said books, and lime made tome alb 1 itinii^ film li they thfiik lit 
to bo msuited to tho saino , and ‘nine addition d pianr-i to tin 1 f.d 
Book of Cominnn I’urvu to bo u-csl upon piopu md imiimut 
oi casions, and have lohilutcJ and juihmd the iiim unto dn 
Majesty m wilting, m one book, intituled, Hu Bunk of Common 
Pi lyci mid adinmisliation of tin* mum ills, and ntlni ritfi ami 
cciemoines of the clninb, anoiding to the u e of tl,t (’iini'b ol 
I ligland, logethet with the psiltn, in j. ilm ol I Hi id, point'd m 
they au> to bi Ming oi said in i Inna hi , md tin foim 01 m mill r of 
making, ordaining, and i mis i laiiug, of bidioj. , pin ds, and ill n on-. . 
All wlmh his Majesty hailin' dulj tonadind, hath fully ij.jiioiel 
and allowed thofimc, and lecommended to Him jan ml. puliiiueiit, 
That the stud Books of Common l’rtyti, and of tin foiin of nidiiir- 
tion and consecution of hnhoj. , jun .Is, and diene,, with ike 
alteiatums nud additions wlmh line bon so made and pn nbd to 

Ins Majesty by tlu 'aid elimination,, be tin K wbah .lid! be 

appointed to be us< d b) all ill it olliuale in ill ( .din di d and i nib r l ite 
cluudLes and chape h, md m all i h i] o 1 , of i olh * ■ , and h die in bo|h 
tho umveisilios, and tin lolh m, of h don and Wuu In d> r, ami m 
all pmish chuulus and i ha|n U within the kingdom of It, 'duel, 
dommnm of Wales, and town of Benin k «|imi I weed, and by all 
that make ni i men < rale bishop i, pm s| , m denim , m any of tin 
said plaits, under such 'auctions and pi iialticn as llm homes of 
pailnmeut shall think (it. 

II Now m leg.ud that nothing conduced nune to the f-etllinp of 
the peace of this nation, (which is downed of all good nieuj, mil to 
the honour of our religion, and tho propagation thenmf, thui an 
umvciibal agieoincnt m the public worship of almighty (hid, and to 
the intent that oveiy person within this lealm may cut only hum* 
the rule to which lie is to eonfonn m public windup, and adnuni (no 
lions of fmei aments, and utlur ntes md im lumiii' of lie (Jliunh 
of England, and the muiimu how and by whom ludiop-, pm t , and 
deacons, aio and ought to be m ide, ord lined, and i on . i mb d , la it 
enacted by the King’s most ixulleiit 1 M »ji’-t % , by the adwu and 
■with tho cunsent of the lmds sjinitud and leinjioi il, md ot the 
commons, in this prosont piulument i icmbled, and by the mfhouiy 
of tho game, That all and mngnlai mini tub in any t alodial, 
collegiate op'pansh church oi chapel, or othei pine of public worship 
■Witlnn this lealm of England, dominion of Walci. and town of 
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TicrwllMc ujiou Tweed, “diall lie liouncl to say and use the Morning 
Ptayer, Evening PiayrT, ocleluution aiul administration of both, the 
saeiameuts, uiitl all othir the public and common player, m such 
ordei *n(l imm as ls^nentiniied in the '■aid hook annexed and joined 
to»this pioscnt ac t, and intituled, The Look of Common Piayer and 
administration of the '■-ici aments, and other ntes and ceremonies of 
the.chiirch, accmding to the use of the Cliuich of England, together 
•with the psaltci 01 psalms of David, pointed as they are to be sang 
01 said in olnm lies , and the form oi niannci of making, ordaining, 
itml eonseciating bishops, pnests, and deacons And that the moin- 
mg and evening piayeis therein contained shall, upon every Loid’s 
day, and upon all other days and occasions, and at tho times therein 
appointed, ho openly and solemnly lead by all and every minister or 
curate, m every chinch, chapel, or other place of public worship, 
within this loulm of England and pkicob afoiesiud 

III And to tho cud that unifoiimly m the public worship of God 
(wliuh is so much desned) may be speedily cfleeted, bo it further 
enacted . That i vuy prison, vicar, ox otbei iniiustoi whatsoever, who 
now hath oi enjoy oth any ecclesiastn al bonefice or promotion within 
the 10, dm of England oi places afoiesaid, shall, in the church, chapel, 
or place of public woislnp, belonging to Ins said benefit oi promotion, 
upon some Loid’s day bcfoiu the feast of St Bartholomew which 
shall be in tho ycai ot our Lout God ono thousand six hundred and 
sixty and two, openly, publicly, and solemnly lead tho Morning and 
Evening Prayer appointed to he read by and accoidmg to the said 
Book of Common Pinyei, at tho times thereby appointed , and after 
such leading thereof, shall openly and publicly, before the congregation 
there assembled, declaio his unfeigned assent and consent to the use 
of all things in the said book contained and piescribed, m these 
words, and no other 

IV, ‘ I, A B do hcio declare my unfeigned assent and consent 
to all and every thing contained and prescribed in and by the book, 
intituled, The Book of Common Piayer and admimstiation of the 
sacraments, and other ntes and ceremonies of the church, according 
to the use of the Chinch of England, together with the psaltei or 
psalms of Davnl, pointed as they are to he sung oi said in churches , 
and tho foim or manner of making, ordaining, and consecrating of 
bishops, pnests, and deacons ’ 

V And that all and oveiy such person, who shall (without some 
lawful impediment to be allowed and approved of by the ordinary of 
the peace) neglect or refuse to do the same withm the time aforesaid, 
,(ofm case of such impediment, withm one month afterlmch lmpjdi- 
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merit leniovcd,) shall ipio fcvln be dopmed of nil his spirituSI pm 
motions And Uut fioin thenceforth it shall Tm lawful to and for nil 
pat ions and donois of all nnd singnlni thr> «aul xymtual pionmlioiH, or 
any of them, according to then lespcetivu rights cmd title , to present 
or collate to the same, as though the person ot pcr-ion-, so ollendmt; 
or neglecting were dead 

VI And That eieiy peison who shall heieaftcr he prrfeiyed 
01 collated, or put into any et ele-ustie il hcnelice <u promotion, withnr 
this realm of England or plana nfoie=aid, '-lull, in the church, clutjwd, 
01 place of puhlic woiUnp bf longing to Ins said hew fire or promotion, 
within two months next aftu that ho 'lull In m .utunl ]*nsi“si(m of 
the said ccdesiaslital henrluc ot promotion, upon some Lord's day, 
openly, publicly, niul solemnly mid the wonting and evening praji n 
nppomted to be icad by and mconlmg to the said Book of Common 
Player, at the times thoiehy appointed , and aftei such reading thucof 
shall openly and publidy, hefoie the congiegution there assembled, 
declare his unfeigned assent and consent to the use of all things, 
therein contained and piescnhed, according to the foim befoin 
appointed And that all itid cvciy prison who shall (without some 
lawful impediment to he allowed and appmved by tlie oidmaiy of 
the place) neglect oi lefuse to do the same within the time afounaid, 
(oi in case of such impediment, w itlim one month aftc r am h liupedi 
mint removed) shall (ipso f u to) ho dcpimd of ill Ins Mid mde 
biiistiial henehi i s ami piomolions And that flow themcfoith it shall 
and may he lawful to nml for all pations and donoia of all ami 
singular the said et clesiastieal benefices and piomntioiie, oi any of 
them, according to then lespeitnc lights and titles, to pitsent or 
collate to tho sumo, aa though tlie poison oi pusons so oileiidmg or 
neglecting wero dead 

VII. And That in all places where tho proper incumbent of 
any parsonage or vicaingo, oi bendieo with cure, doth reside on Ins 
living and keep a emate, tho incumbent himself m person (not hni mg 
some lawful impediment to lie allowed by tho oidmaiy of the place) 
shall onoo (at the least) in ovoiy month openly and publicly lend the 
common piayois ami sei vice m and by tlie said book pienenbed, and 
(if theio ho occasion) ndministei eidi of the saciamenls and otlicr 
rites of tho chuidi, m the paush churtli m i. Impel, of oi belonging 
to the samo parsonage, vn arage, oi hem In e, in mull order, mannei, 
and form, as in and by the said hook is appointed , upon pain to he 
forfeit the sum of five pounds to the use of the poor of tlie palish, 
for every ojfr'ncG, upon conviction by confession, or proof of 4 vo 
credible witnesses, upon oath, before two justices of the neaco of the - 
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county^city or town corporate, where the Whence shall he committed, 
(which oath the said jusljjces are hereby impowered to administer) and 
m default of payment within ten days, to be levied by distiess and 
sale of the goods and«chattels of the offender, by the -wairant of the 
said justices, by the ehuiehwardens or overseers of the poor of the 
I saiS parish, rendering surplusage to the paity 

VIII 1 And be it fuitliei enacted by the authority aforesaid, That 
everty dean, canon, and prebendary of every cathedial 01 collegiate 
chuich, and all masters and othei heads, fellows, chaplains, and 
tutors of or m any college, hall, house of learning or hospital, and 
every public professor and reader in eithei of the univeisities, and in 
eveiy college elsewhere, and every paison, vicar, curate, locturei, 
and every otliei porson m holy orders, and eveiy schoolmastei keep- 
ing any public or private school, and eveiy peison mstiucting or 
teaching any youth in any house 01 pnvato family as a tutor or 
schoolmaster, who upon the first day of May, which shall he in the 
ycai of our Loid God one thousand six bundled sixty-two, 01 at any 
time theicaftei, shall be incumbent or have possession of any deanery, 
canomy, piebend, mnsteislnp, headship, fellowship, professoi’s place 
or leadei's place, paisonago, vicarage, or any other ecclesiastical 
dignity 01 piomotion, or of any cuiato’s place, lectuie, or school, or 
shall instruct or teach any youth ns tutor or schoolmaster, shall, 
befoie the feast day of St Baitliolomew, which shall he m the year 
of our Lord one thousand six bundled sixty- two, or at oi before Ins 
oi then respective admission to bo incumbent or to have possession 
afoiesaid, suhseiibe the dcclaintion or acknowledgment following, 
scilicet, 

IX 1 1 , A B do declare, That it is not lawful, upon any pretence 
whatsoever to take aims against the king, and that I do abhoi that 
traitorous position of taking arms by Ins authority against his peison, 
or against those that aie commissionated by him, and that I will 
conform to the liturgy of the Church of England, as it is now by 
law established . And I do declare that I do hold, there lies no 
obligation upon me or on any other peison, from the oath commonly 
called, The solemn league and covenant, to endeavom any change or 
alteiation of government either in chuich or state, and that the 
samo was m itself an unlawful oath, and imposed upon the subjects 
of this realm against the known laws and liberties of this kingdom ’ 

X Which said declaration and acknowledgment Bhall he sub- 
scribed by every one of the said masleis and other heads, fellows, 
chaplains, and tutois of or in any college, hall, oi house of learning, 

1 Repealed 28 and 29 Viet e 122, § 15 
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and by every public profe^ 5 or and reader 111 oithei of the unuMsilicc, 
before the Vice ChancelloL of the respectivegimveisitms fur the time 
being, or Ins deputy And tbe said decimation or a< knowlcdguu nt 
shall be subscubed before the lespective at^hbidiop, bishop, or 
ordinary of the diocese, by eveiy other pei&on lieieby enjoined to 
snbscnbe the same, upon pain that all and every of the persons 
aforesaid failing in such subscription, shall lose nnd forfeit sm.li 
respective deaneiy, canoniy, piebend, mastiusbip, headship, profe *soiV 
place, reader’s place, paisonagc, vicaiage, ecclesiastical dignity or 
piomotion, curate’s place, Iecturo and school, and shall bo nttuita 
disabled and (ipso facto) depnved of the same And that ovuy mnh 
respective deanery, canonry, prebend, mastuship, headship, follow- 
ship, professoi’s place, readei’s place, paisonage, vicai lqu, ou Irsustio.d 
dignity or promotion, cumto’s place, loctuic, and school, shall bo void, 
as if such peison so failing weie naiuwlly dead, 


XI And if any schoolmaster or otliei peison, lustiucling or 
teaching youth ui any private hoimo oi family ns a tutoi or school- 
master, shall instruct or teach any youth as a tutor or « liooliuastm, 
before licence obtained from bis respective an hbidmp, bishop, or' 
oidmary of the diocese, accoiding to the laws and statutes of tins 
realm, (for which ho shall pay twelvo pence only) and befoio mu h 
subscription and acknowledgment made as nfoiosaid, thou evmy such 
schoolmastei and other, instructing and teaching as aforumul, shall, 
for the first offence, suffei tines months lmprisonnient without bail 
or mampnze, and for every second, and otluu smb olluucc, bhull 
suffei three months impnsonment without bail or mampii/c . and 
also forfeit to his Majesty the sum of hvo pounds And of tin sucli 
eubsciiption made, every such paison, vicar, cuiate, and lecturer 
shall piociue a ceilificate under the hand and seal of the respective 
archbishop, bishop or oidinaiy of the diocese, (who arc hmeby 
enjoined and requned, upon demand, to make and deliver the same) 
and shall publicly and openly read the same, togcthei with the 
declaration and acknowledgment afoicsaid, upon sonic Loid’s day 
withm three months then next following, m his polish clnucli whmo 
he is to officiate, m the presence of the congiegatiou thoie assembled 
m the time of divine service, upon pain that ovmy poison failing 
therein shall lose such paisonage, v.caiagc, oi benefice, cmate’s place 
or lecturers place respectively, and shall be ulteily disabled „J 
ips° facto deprived of the same, and that the saul pai^’wnm 
Vicarage, or benefice, cmate’s place or lecturer’s place, shall be voffi 
as,if he wfif naturally dead 
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Xll^Piovided always, That fiom and after tlie twenty-fifth, day of 
March, which shall be i?i the year of oui Lord God one thousand six 
bundled eighty -two, there shall he omitted m the said declaration 01 
acknowledgment so t(A>e subscubed and lead, these words following, 
scihcet 

‘And I do declaie, That I do hold there lies no obligation on me, 
or ojj any othei peison, fiom the oath commonly called, The solemn 
leaguo and covenant, to endeavour any change or alteration of govern- 
ment either in church or state, and that the same was in itself an 
unlawful oath, and imposed upon the subjects of this realm against 
the known laws and liberties of this kingdom ’ 

So as none of the peisons afoiesaid shall fiom thenceforth he at 
all obliged to subscribe or read that pait of the said declaration or 
acknowledgment 

XIII Piovided always, and bo it enacted, That from and after 
the feast of St Baitholomew, which shall ho m the year of oui Loid 
one thousand six bundled sixty and two, no peison who is now in- 
cumbent, and in possession of any paisonage, vicarage, or benefice, 
wild who is not alieady in holy onlois by episcopal oidination, or 
i shall not before the said feast day of St Bartholomew bo oidamod 
priest 01 deacon, according to the form of episcopal oidination, shall 
have, hold, or enjoy the said paisonage, vicarage, benefice with cure, 
01 other ecclesiastical piomoLion within tins kingdom of England, or 
the dominion of Wales, or town of Beiwick upon Tweed, hut shall 
be utteily disabled, and (ij/so facto) depnved of the same, and all bia 
ecclesiastical piomotiona shall lie void, as if ho was natuially dead 

XIY And he it fuithcr cnactod by the aulhoiity afoiesaid, That 
no poison whatsoevei shall thcncofoith be capable to be admitted to 
any paisonage, vicaiago, benelice, oi oilier ecclesiastical piomotion or 
dignity whatsoevei, noi shall picsume to conseciate and administer 
the Holy Sacrament of the Lout's Supper, before such time as he 
shall he oidained priest accoidmg to the foini and niannoi in and by 
the said hook piescubed, unless he have foimeily been made puest 
by episcopal ordination, upon pain to foifcit foi overy offence the 
sum of one hundied pounds, one moiety thereof to the King's 
Majesty, the othei moiety, theieof to bo equally divided between the 
poor of the palish w here the oliencc shall he committed , and such 
person or peisons as shall suo for the same by action of debt, bill, 
plaint, or information, m any of his Majesty’s Courts of lecoid, 
wherein no essoin, pioteetion, oi wagoi of law shall be allowed, and 
to h^-disabled fiom taking oi being admitted into the outer of puest, 
by the space of one whole yeai then next following 
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XV Provided that the penalties m this net shall not eYmnd to 

the fomgnen 01 alnns of tin* fmemn ufunnid i bun lit, allowed or 
to ho allowed Ly the King's Majesty, Ills ^lit us or r-ue-f I'-oib m 
England * 

XVI Provided always, That no title to confer or pie-i nt hy laf.se, 
shall accrue by any avoidance 01 deprivation (ip .. lo) hy vntuo of 
this statute, but aftei six months aftci notuo of Mich avnidaime or 
deprivation given hy the oidimiv to the palion, 01 mu h senltrnc < f 
depnvation openly and publicly n ad m tlu* ptudi (hutch of _tlm 
benefice, paison ige, or vicaiage betrmiing void, in whueof the fit- 
cumbent shall bo dejmvtil hy vnLue of this u t 

XVII, And be it fmlhci onaitcd hy the authonly ufoiei aid, That 
no form m older of common pi.iyu , admini ii itioii of ueiatnent'i, 
ules or ecu monies, shall he openly uud in any thuiih, r Impel 01 
other public place of win hip, 01 m ui> lollcgi or hall in either of 
the universities, the mlhges of Wi stnnn-dei, A unite t< 1, m Eaton, 
01 any of them, othei than vvlnil i-, pu (iilnd iml appointed to 
be used m and hy the said honk, md that tin pn cut govunor or 
head of evoiy eollegi and hall m f he sud inmeiniti, s, and of 
the said colleges of IV < --Uiiinstn, Vmiliestu, and I ilou, wilhm 
one month aftci the feast of bt llaitliohuiiew, whuli s] ui |l } J( , m 
tho yeai of oui Loot one thousand hit hundred ^ i \ I y and two, 
and eveiy govenmi <n head of any of the t, ml rollers oi halls 
hoicoftoi to he elec lid oi appointed, within one month no A iftei 
his election or collation, and minus-mu into the sium gouiiiment 
or headship, shall openly uml puhhily m Hit ihuiili, ilupel, or 
other public placo of the same tollege oi lull, and m the piescmt* 
of the fellows or scholars of the same, oi the goatii put of them 
then resident, subscribes unto the nine mil Unity aitielea of religion, 
mentioned in the statute made in the llmteonth year of the reign 
of the late Queen Ili/abeth, and unto the said hook, and to the 
use of all the piayeis, utes and ceiemnnn“, founs and olden, m 
the said hook presenhed and contained, 'icumlnig to the hum uhoe- 
said, and that all such governon or heads of the suil eollegi'j 
and halls, oi any of them, ns aie or shall he m holy onlcm, shall 
once (at least) m every cpiaiter of the yiai (not having u lawful im- 
pediment) openly and publicly lead the Morning Prayei and service 
m and hy tho said book appointed to he lead in the thumb, elmpc), 
oi other public placo of the bame college oi hall } upon j.iun to lose, 
and he suspended of and from all tho benefits and piulits belonging 
to the sanriT government or headship, hy the space of six mentis, hy 
the visitor or visitois of tho same college or hull, and if any governor 
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01 heal of any college or hall, suspended for not subscribing unto 

the said articles and book, or foi not leading of the Morning Player 
and Service as afoTesiyd, shall not at or befoie the end of six months 
next aftei such suspension, subscribe unto the said articles and book, 
anti dedaie his consent thereunto as aforesaid, or road the Morning 
1 ’rayei and Seivice as aforesaid, then such government or headship 
sliaM be (ij>so facto ) void 

♦ ' 

XVIII Piovided always, That it shall and may be lawful to use 

til® Moinmg and Evening Praym, and all othei prayois and seivices 
prescribed m and by the said hook, in the chapels 01 other public 
places of the respective colleges and halls m both the universities, in 
the colleges of ‘Westminster, Winchester, and Eaton, and m the con- 
vocations of the cleigies of either province, in Latin , anything in 
this act contained to the contiaiy notwithstanding 

XIX 1 And be it fuitliei enacted by the autlioiity afoiesaid, That 
no peison shall be or be received as a lcctnier, 01 pcimitted, sufieied, 
or allowed to pieach as a lectin er, or to preach or read any seimon in 

i any church, chapel, oi othei place of public woislnp, within this 
lealm of England, or the dominion of Wales, and town of Lerwick 
upon Tweed, unless he ho first appioved, and thereunto licenced by 
the mchbishop of tho province, 01 tho bishop of the diocese, or (in 
case tho see he void) by the guardian of the spiritualities, under his 
seal, and shall m the picscnce of the same archbishop or bishop, or 
guaidian, lead the nino and thnty cuticles of religion mentioned m 
tho statute of the thirteenth year of the late Queen Elizabeth, with 
declaration of Ins unfeigned assent to the same , and that every 
person and poisons, who now is, 01 hereafter shall ho licenced, 
assigned, and appointed, or received as a lecturer, to pieach upon 
any day of the week, m any church, chapel, 01 place of public 
worship within this icalni of England, 01 places afoiesaid, the first 
time he prcaclieth (befoie his seimon) shall openly, publicly, and 
solemnly lead the common piayeis and seivice m and by the said 
hook appointed to he read for that time of the day, and then and 
there publicly and openly declare his assent unto, and approbation of, 
the said book, and to the use of all the prayers, rites, and ceiemonies, 
forms and ordeis, therein contained and prescribed, according to tlio 
foim befoie appointed m this act, And also shall upon the first lecture 
day of eveiy month afteivaids, so long as he continues lectuier or 
pieacher theie, at the place appointed for his said lectuie or seimon, 
be£oie his said lectuie or sermon, openly, publicly, audjsolemnly lead 

* 

1 Repealed 28 and 29 Viet c 122 , § 15 
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the common prayers and service in and by tho said hook appoint) d 

to he lead for that time of tho day at Much tho fat'd lecture or 
sermon is to bo preached, and after .such leading thereof f-h.'dl openly 
and publicly, before the congregation theio assembled, dtirl.tio hn 
unfeigned assent and consent unto, and approbation of, the snd honk, 
and to the use of all the piayeis, lites, and i eieinonies, foims and 
orders, therein contained and prescribed, according to the ioun apjie- 
said , and that all and every such per-nn and pu-nm who Mini? 
neglect or refuse to do the same, shall fiom tliencefoi tli he di-uhled 
to preach the said or any otliei Iccluic or sciuion m the 'aid or any 
other church, chapel, or place of public wm-hip, until such time as ho 
and they shall open!}', publicly and solemnly it* id the common 
prnyeis and seivice appointed by the said bonk, and couiuim m all 
points to the things thoiem appointed and pn>M uhed, iv muling to 
the purport, tiuo intent, and meaning of tins act 

XX Provided always, That if tlm said noimun or lei tine lie to lw 
preached or read m any callieilial or colli, mate ihnreh 01 i Impel, it 
shall be sufficient for the said lectiuei, opudy at lie turn 1 afniisaid, , 
to declare his assent and consent to all things mriluimd in tlm said 
hook, according to the foim afoie^anl. 

XXI And be it fiutlici enacted by tho aullmiity afoitmid, 'lliat 
if any person who is by this act disabled to pleach any Inline or 
sennon, shall, during the time that he shall nnilimio and ionium so 
disabled, pioach any scimon oi loctino, lh.it then fur eicry such 
offence, the poison and persons eo uDcndmg shall i.uller tlneo monthi. 
lmpiisonment in the common gaol without hail 01 mampiwo, and 
that any two justices of the pence of any county of thm kingdom and 
places afoiesaid, and tho mayoi or othci chief magistrate of any uly, 
or town corporate within tlm same, upon cc rtilieutc fiuiu the ordin uy 
of the place made to him or them of the oilence ooinmitti d, shall and 
are heiehy lequned to commit the poison or poisons so ofbnding, to 
the gaol of the same county, city, or town coipoiato accordingly, 

XXII. Provided always, and bo it fuither enacted by Dm authority 
aforesaid, That at all and every tune and times when any sniimm oi 
lecture is to he pieached, the common prayeis and sou me m and by 
the said book appointed to be lead foi that time of tho diy, shall ho 
openly, publicly, and solemnly read by somo priest or di e. on, m tho 
chuieh, chapel, or place of public woiship, whole the said souuon or 
lecture is to be preached, before such sermon oi lectmo ho preached, 
and that the isctuier then to preach shall he piesent at the rendtvg 
th-Bleof. ** 
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XXIII Provided nevertheless, That this act shall not extend to 
the university clnuch m the universities of this realm, or either of 
them, when or at sivjh times as any sennon 01 lecture is pleached 
or read in the said cliuiches, or any of them, for or as the public 
university seimon or lecture , but that the same sermons and lectures 
may be preached or lead m such sort and manner as the same have 
beefi heietofoie preached or read , this act, or anything herein con- 
tained to the contrary thereof m any wise notwithstanding 
, «XXIY And bo it fuither enacted by the authority afoiesaid, That 
the several good laws and statutes of this realm, which have been 
formerly made, and are now in force, for the uniformity of piayer 
and admmistiation of the saciaments, within this realm of England 
and places afoiesaid, shall stand m full force and strength, to all 
intents and purposes wlmteoevei, for the establishing and confirming 
the said book, intituled, The Book of Common Piayei and adminis- 
tration of the sacraments, and other rites and ceiemomes of the 
chuich, accoidmg to the use of tho Church of England, together 
with the psalter or psalms of David, pointed as they are to be sung 
or said m chuiclies, and the fuim or mannei of making, ordaining, 
and conseciatmg of bishops, priests, and deacons, heroin before men- 
tioned to lie joined and annexed to this act, and shall be applied, 
practised, and put in use foi the punishing of all offences contraiy to 
the said laws, with 1 elation to the book afoiesaid and no other 

XXY Provided always, and be it fuither enacted by the authority 
aforesaid, That m all those prayers, litanies, and collects, which do 
any way relate to the king, queen, or loyal progeny, the names be 
altered and changed from time to time, and fitted to the present 
occasion, accoidmg to the dnecbion of lawful authority 

XXYI Provided also, and be it enacted by tho authonty aforesaid, 
That a tiue punted copy of the said book, intituled, The Book of 
Common Prayei and administration of the saciaments, and other 
rites and ceremonies of the church, according to the use of the 
Chuich of England, togother with the psalter or psalms of David, 
pointed as they are to be sung or said in chinches, and the form and 
manner of making, ordaining, and conseciatmg of bishops, priests, 
and deacons, shall at the costs and chaiges of the panshioneis of 
every parish chuich and chapelry, cathedial church, college and hall, 
be attained and gotten befoie the feast-day of St Bartholomew, m 
the year of our Loid one thousand six bundled sixty and two , upon 
pain of forfeituie of three pounds by the month, for so long time as 
shall then aftei be unprovided thereof, by eVeiy parish or 
chapelry, cathedial church, college aud hall, making default therein 
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XXVII Provided always, and lie it emu Leyl by tiro authority afore- 
said, That the bishops of Herefoul, St, David’s, As.ipli, Bangor, and 
Sandaff, and their successors, shall take such older among themselves, 
for the soul’s health of the flocks committed to then charge within 
Wales, that the book heieunto annexed bo duly and exactly tiniW 
lated into the Britmli or Welsh tongue, and that the same <o 
translated, and being by them, or any tluro of them at the lfast, 
viewed, perused and allowed, be nupiinted tn such nuinboi at leaA, 
so that one of the said books so tnnislated and lmpnntcd, may die 
had for eveiy cathedral, collegiate and p.uisli cliuuli, and chapel 
at ease, m the saul respective dioceses and places m Wales, where 
the Welsh is commonly spoken 01 used, hofmo the fimt d ij of Afnv, 
ono thousand six hundicd sixty-five, and tli.it fimn and after the 


lmpimting and publishing of the saul book so linndated, the whole 
divine service shall bo used and said by the mini tern md cin.itos 
throughout all Wales, within the saul dioceses, v.luue the Weldi 
tongue is commonly used, in the IJutisli or Wehh tongue, in mull 
manner and form as is piescnbcd nccoiding to the hook lieinintu 
annexed to be used in the English tongue, difleiing nulhmg in nay 
older or foim from the saul English book, fm nliuh book, so trails 
lated and imprinted, the cluuchw urdens of eveiy the sml purmhes 
shall pay out of the pansh money in then hands for the use of the 


respective churches, and bo allowed the same on then it count, mid 
that the said bishops and their successors, or any throe of them at 
the least, shall sot and appoint the puce foi wliuh the i<aid hook shall 
ho sold. And one othoi Book of Common. Pmyir m the Englmh 
tongue shall he bought and had m every uhuuh throughout Wales, 
m which the Book of Common Prayer in Welsh is to he had by fmro. 
of tins act, before the fust day of Slay, one thousand six hundred 
sixty and four, and the same books to remain in such eunvenunt 
places within the said churches, that such ns understand them may 
resort at all convenient tunes to read and pciuse the same, and also 
such as do not understand the said language, may, by conferring both 
tongues together, the sooner attain to the knowledge of the English 
tongue , anything in. this act to the contiaiy notwithstanding And 
until printed copies of the sard book so to be translated may bo h id 
and provided the Form of Common Prayer, established by parliament 
before the mailing of tins act, shall be used as foimerly in such pa, Is 
0 I 110 -^ n ohsli tongue is not commonly understood. 

, fl n ‘ t0 , t: ^ end tllafc tlle true and Perfect copies of this 

act and the stSct book hereunto annexed, may be safely kept and 

petually preserved, and for the avoiding of all disputes for the tmie m 
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come, be it theiefore (yiacted by tbe authonty afoiesaid That the re- 
spective deans and chapters of every cathedial or collegiate cliuieli 
within England ami Wales shall, at their proper costs and charges, 
befoie the twenty-fifth day of Decembei, one thousand six hundred 
sixty and two, obtain under the Gieat Seal of England a true and 
peifect punted copy of this act, and of the said book annexed heie- 
urfto, to be by the said deans and oliapteis and their successois, kept 
and preserved m safety for ever, and to be also produced and shewed 
, forth m any couit of recoid, as often as they shall be thereunto law- 
fully required, and also there shall be deliveied tiue and perfect 
copies of this act, and of the same book, into the respective courts at 
Westminster, and into the Tower of London, to be kept and preserved 
foi ever among the lecords of the said couits, and the lecords of the 
Towel, to be also produced and shewed forth m any couit, as need 
shall lequne , which said books so to be exemplified under the Great 
Seal of England, shall be examined by such poisons as the King’s 
Majesty shall appoint, under the Great Seal of England, foi that 
puipose, and shall be compaied with the onginal book heieunto 
annexed, and shall have power to collect and amend m writing any 
error committed by the pnntei in the punting of the same book, 
01 of any thing theiem contained, and shall ceitify in writing under 
then hands and seals, or the hands and seals of any thiee of them, at 
the end of the same hook, that they have examined and compared 
the same hook, and find it to bo a true and perfect copy , which 
said hooks, and every one of them, so exemplified under the Gieat 
Seal of England as aforesaid, shall he deemed, taken, adjudged and 
expounded to he good and available in the law, to all mtonts and 
puiposes whatsoever, and shall be accounted as good lecords as this 
hook itself hciennto annoxed, any law or custom to the contrary in 
any wise notv lthstanding 

XXIX Provided also, that this act, nor any thing therein con- 
tained, shall not be prejudicial 01 huitful unto the King's professor 
of the law within the umveisity of Oxfoid, for or concerning the 
picbend of Slnpton within the cathedral chinch of Saium, united and 
annexed unto the place of the same king’s professor foi the time 
being by the late King James of blessed memoiy 

XXX Provided always, That whereas tho six and thirtieth aiticle 
of the nine and thnty aiticles agieed upon by the aichbishops and 
bishops of both provinces, and the whole cleigy in tho convocation 
hidden at London in tho jear of our Lord one tk ousand five hundied 

-two, foi the avoiding of diveisities of on . |nf Vs, and for establish- 
ing of consent touching tiueieligion, is in 'il<n fiords following, viz 
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proems, preambles, introductions, tables, cledu afjjons, and otlin matins 

and things theieunto annexed, be fust entered m the Konk nf the 
register of the Company of Stationeis in London, except* acts of 
parliament, proclamations, and such other books and papois ,is r didl 
be appointed to be punted by virtue of any iv.uunt undoi tlfe 
King’s Majesty’s sign-manual, or under the hand of one 01 both of his 
Majesty’s principal Secretaries of State, and unless the same hook 
and pamphlet, and also all and eveiy sud titles, episths, piofares, ' 
pioems, preambles, mtioductions, tables, dedications, and ol hoi inattoj^, 
and things whatsoever thereunto annexed, or theiewith to be ini-’ 
printed, shall lie fust lawfully licensed and authorized to he piinlnd by 
such person and peisons only as shall ho constituted and appointed 
to license the same, accoidmg to the diieetion and true meaning of 
this act heiem after expiessed, and by no other, (that is to say) Hint 
all hooks concerning the common lavs of this lealm, Gi dl he punti d 
by the special allowance of the Loid-Chancclloi, 01 land Kmopoi of 
the Great Seal of Englaud foi tho time being, the Loids Chief-Justices, 
and Lord Chief-Baion for the tune being, . oi one 01 mine of 
then appointments, And that all hooks of histoiy concerning the st ite ' 
of this realm, or othoi hooks concerning any ailnus of state, shall he 
licensed by the pnncipal Secretancs of State foi the tune being, or 
one of them, And that all hooks to ho liupimted coneuning 
heraldry, titles of honour, and aims, oi otlicnuse • mu eimng the ollu e 
of Earl-Marshal, shall ho licensed by the Mail-.Mmshal fm the limn 
being oi by his appointment, oi in case them shall not then he ,ui 
Earl-Marshal, shall ho licensed by tho tlnoe kings of aims, (Intel, 
Claiencieux and Norroy, oi any two of them, wlieieof Giulnr puneipal 
king of arms to he one, And that all other books to he mipinded oi 
Tepnnted, whethoi of divinity, physick, philosophy, oi windhover 
other science oi art, shall be fir-d licensed and allotted bj the I rnd 
Archbishop of Canterbuiy, and Lord Bishop of London foi the tune 
being, or one of them, oi by then or one of their appointments, or by 
either of the Chancellors, or Yicc Chancelloia of oitliei of tho uni- 
versities of this realm for the tunc being, provided always, that tin 1 
said Chancellors, oi Yice Chancellors of either of the umvemiln s 
shall only license such hooks as aio to ho imprinted oi lepnntid 
within the limits of the said uiuveisities respei tivcly, hut not in 
London or elsewhere, not meddling eitliei with hooks of common Ian-., 
or matters of state or government, nor any hook oi hooks, the right 
of printing whereof doth solely and propel ly belong to any paiticulnr 
person or persons, without his or their consent first obtained in thsL 
behalf. 
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IT, And be it enacted That eteiy person, and persons who 
. . me, . authomved to license the imprinting of books, or re- 
printing thereof with any additions 01 amendments, as aforesaid, shall 
have # one written &fpy of the same book or books which shall be so 
^censed . with the titles, epistles, prefaces, tables, dedications, 
and all other things wliatsoevei theieunto annexed , which said copy 
shall be dehveied by such licencei or licencers to the punter or 
, o^nei for the lmpnntmg theieof, and shall be solely and entirely 
returned by such pnests or owner, aftei the imprinting thereof, 
.ftnto such hcencer or licencers, to he kept m the public legistnes 
of the said Lord Aichbishoj), or Lord Lishop of London re- 
spectively, or in the office of the Chancelloi 01 Vice-Chancellor 
of either of the said universities, 01 with the said Lord Chancellor 
or Loid Keeper of the Gieat Seal for the time being, or Lord-Chief- 
Justiccs, 01 Chief-Baron, or one of them, of all such books as 
sliall be licensed by them respectively, And if such book so to he 
licensed shall be an English hook, or of the English tongue, tlieie 
shall ho two written copies theieof dehveied to the licencei or 
licenceis (if he 01 they shall so regime) one copy whereof so licenced 
shall bo delivered back to the said pi intei or ownei, and the other 
copy shall be leseived and kept as is afoicsaid, to the end such 
licencer 01 licencers may bo socuied, that the copy so licenced shall 
not bo altoied without Ins 01 then privity , and upon the said copy 
licenced to be nnpimted, he or they who shall so licence the same, 
shall testify under his 01 then hand or hands, that there is not any- 
thing m tho same contained that is contrary to the Chustian faith, or 
the doctrine or discipline of tho Chuicli of England, oi against the 
state or government of this icalm, or contraiy to good life, oi good 
manneis, oi othonvise as tho natuio and subject of tho work shall 
lequire, which licence on appiobation shall he pimtud in the beginning 
of the same hook, with the name oi names of him or them that shall 
authonze or licence the same, foi a testimony of the allowance thereof 

(§§ V -IX piovide that books are to be imported to London only, and 
not to be opened without peimissiou of the Archbishop of Canteibury or his 
deputy, and attaches penalties to violation of tins , pimteis of books, under 
penalty, aie to put then names on tlicir books, the poisons who may sell 
books are limited and placed under legulation, and no English books 
punted abioad ue, in the interests of the pirntmg tiude, to be impoiled 
without special license ) 

X And be it fui tliei enacted That no peison or persons witlnn 
^he city of London, oi the liberties theieof, or el£cWheie, shall eiect 
oi cause to he erected any pie«s or pnutnig bouse, noi shall knowingly 
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demise or lei, or willingly suifei to be held oi usud any Iioumj, Vault, 
cellar, oi othei loom whatsoever, to or by any fuson 01 pemon, fm a 
printing-house, , unless bo oi they w ho erect such press, ni lull 
so knowingly demise or let such home, cellar, vault, oi mom, .. 
shall fiist give notice to the mastei oi wnidens of the ■-aid Company 
of Stationers for the tune being, of the electing of such picM 

t 

(§§ XI -XIV furnish detailed ltguhitions ns to the piiiitmg tude ) <■ 

XV And for the better discovenng of punting in corncm without 
licence Be it fuither onacted . That one oi mom messcnguis of 
lus Majesty’s Chamber, by wairant uudoi his Majesty’s sign manual, 
or undei the hand of ono oi moio of his M qesty’s pimup.d Sm it‘- 
tanes of State, or the Mastei and Waidcns of the hud Company of 
Stationers, or any one of them, shall hive pow< i and authouty with 
a constable, to take unto them such as-ustame us tbe\ shall think 
needful, , to search all houses and shops whom they dull know, 
or upon some piobablo reason suspect any hunks m papms to ho 
printed, bound or stitched, especially punting lion cs, Iwi] dim’ 
shops and waiehouscs, and bookbinder-,’ buusi , ami simp , mid to * 
view them what is lmpimting, binding oi slit, lung, and to ( ximme 
whether the same be licensed, and to demand a sight of the Mid 
licence , and if the said hook , shill not ho liMunid linn to 
seize upon so much thereof, as slull bo found uupi miid, tog, tin r 
with the several ollciidois, and to hung them In foie one ni mole 
justices of tho peace, who aio hoieby lequind to cuiumiL such 
offender to pnson, thoio to remain until they slnll be Lind mid 
acquitted, oi convicted and punished for the -aid olhun'f s and in < v e 
the said searches shall . find any book oi books, wbn b tin v 
sliall suspect to contain mattcis tlicicin eontiaiy to tin- duilnnc or 
discipline of the Church of England, oi against the state and govern- 
ment, then upon such suspicion to seizo upon such book or book-,, 
and to bring the same unto the said Loid Aithbuhop of Crmtmbuiy' 
and Loid Bishop of London , , or to the Hecielaiics of State, 

who shall take up such fuithei couise for the suppressing tlmicnf, as 
to them or any of them shall seem fit 


(§ XVI lays down the procedme of piobei’ution J 

XVH And be it furthei enacted . That every pnntci slnll ,o- 

serve thiee prmted copies of the best and hugest pap el of cuny book 
new punted, or repimted by him witli additions, and sliall before 
any public jendCSg of the said book bung them to tlie Master of tho*. 
Company of Stationers, and delivei them to him, one wheioof shall 
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be d#liveied to the Keeper of his Majesty’s Library, and the other 
two to be sent to the 'tfice-Chancellois of the two universities lespec- 
tively, fjr the use of the public libraries of the said umveisities 

XVIII Provided*always, That nothing in this act contained shall 
extend to the piejudice or mfunging of any of the just rights 

and privileges of either of the two universities of this realm, touching 
and concerning the licensing or printing of books m either of the said 
unfveisities 

XIX Piovided always, That no seaich shall at any time be made 
jh the house 01 houses of any the peers of this realm, or of any other 
peison or peisons not being fiee of, or using any of the trades m this 
act befoie mentioned, but by special wanant from the King’s 
Majesty, under his sign manual, 01 under the hand of one 01 both of 
his Majesty’s principal Secietanes of State, or for any other hooks 
than such as aio in printing, 01 shall be punted after the tenth of 
June, 1 G 62 , anything m this act to the contnuy theieof in any wise 
notwithstanding 

(§f) XX -XXI aio special provisos foi bookselleis m London and in 
Westnmistci Hall) 

XXII Provided also, That neither this act . shall extend to 
prejudice thojust rights and piivilcges granted by Ins Majesty, 01 any 
of Ins loyal piedeccssois, to any peison 01 poisons, under Ins Majesty’s 
Gieat Seal, oi otherwise, hut that such peison or persons may exercise 
and use such lights and pnvilcgos, as aforesaid, according to their re- 
spective giants , anything in this act to the contrary notwithstanding 

XXIII Piovided also, That neithei this act, shall extend to pio- 
hibit John Stieatei Stationei, fiom punting books and papers, but that 
he may still follow tho ait and mysteiy of printing, as if tins act had 
uevei been made , anything tlieioin to the contiaiy notwithstanding 

(§ XXIV is a special pi aviso foi Yoik city, leseivmg Llie licensing light 
of the Aiclibisliop of York ) 

XXV. Piovided, That this act shall continue and bo in force 
foi two years to commence from the tenth of J une, one thousand six 
hundred and sixty and two, and no longei 

(The Act was continued by 10 Oha II c 8, and for seven years from 
108") by 1 Ja II c 17 ) 

(Foi the Ihstoiy of the Licensing Acts see Maunduy, H E n 40D-4L7, 
503-504, Odgcis, L and S cli 1 and 2, Stephen, II 0 L n 208-390, 
Dillij, L C cli vi , Iianlc, II E , Ilcdlam, in 1G6 et siy , May, CUE 
li 239-382, F K Hunt, The Fouitli Estate, pasbim STid see the cases 
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A TRIENNIAL A0T 
16 Chailes II Cap 1 , 1661 

An act foi the assembling and holding of pa, hamcnh once in tluee 
years at the least, and foi the icpeal of an act, intituled, An w t foi - 
the pi eventing of inconveniences happening by the long Vila mission of 
parliaments 

Wheieas the act 1 * made in the puliamcnt begun at Westminstor 
the thud day of November, m the sixteenth yiai of the reign of 
our late sovereign loul King Charles of blc-scd nurmuj, intituled, 
An act for the pieventing of inconveniences happimng by the long 
intermission of parliaments, is in dciogatioii of his Majesty’s just 
rights and prerogative inheient to the impoiml eionn of this loalm, 
for the calling and assembling of pailuinents, and liny be an occasion 
of manifold mischiefs and inconveniences, and much end mgui tlio 
peace and safety of his Majesty, and all Ins liege people of the lealm 

II Bo it theiefore enacted That the said ai L" and all 
and every the articles, clauses, and things thricm contained, . aio 
heieby , declared to bo null and void to all intents and purposes 
whatsoever, as if the said act had nevei been liad 01 made , anything 
m the said act contained to tho contiary in any wise notnitlistanding, 

III And because by tho ancient laws ami statutes of tins lealm, 
made 8 m the reign of King Ed waul tho thud, paili unuits are 
to be held very often, , ho it declined and enacted That 
hereafter the sitting and holding of parliaments shall not ho mtei- 
mitted or discontinued above tluee yeais at the most, hut that 
within three yeais from and after the deteimmation of this piesent 
parliament, and so from time to time nithm tin eo yeais nftn tho 
deteimmation of aiiy other parliament or pailiamonts, 01 if there 
he occasion more often, your Majesty, youi liens and successor, do 
issue out your writs for calling, assembling, and holding of anothei 
pailiament, to the end there may be n fiequent calling, assembling, 
and holding of pailiaiueuts once in tluee yeais at the least, 

(Ihtllwm, C H 11 330 , Ranle, IIE m, 417-461 , and cp The Triennial 
Act (16 Cha I c, i ) m Qaidmcr, CD p 74 ) 


•v. 


1 16 Cha I-rr l See Gauhnei, 0 D p 74 

^‘4Rlv III o 14, 36 Edw III St i e 10 
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*THE CORPORATION ACT. No. 2 1 

(THE FIVE MILE ACT) 

17 Chailes II Cap II , 1665. 

An act for restraining Non-confcn mists fi om inhabiting m corpoi'ations 

• 

Whereas divers parsons, vicars, curates, lecturers, and other 
persons in holy oiders, have not declared their unfeigned assent and 
consent to the use of all things contained and prescribed m the 
Book of Common Prnyor, and administration of the sacraments and 
other rites and ceremonies of the chinch, according to the use of 
the Church of England, or have not subsenbed the declaiation or 
acknowledgment contained m a certain act of parliament made m the 
fouiteenth yeai of Ins Majesty’s reign, and intituled, An act 2 for 
the unifoimity of public prayers and administration of sacraments, 
*, . or any other subsequent act And whereas they, or some of 
them, and divers other peison and persons not oidainod according 
to the form of the Church of England, and as have, since the act of 
oblivion, taken upon them to prcacli in unlawful assemblies, con- 
venticles, or meetings, undci colour or pretence of exercise of religion, 
contrary to tho laws and statutes of this kingdom, have settled them- 
selves in divers corporations in England, sometimes tlnee or more of 
them m a place, thereby taking an opportunity to distil tho poisonous 
principles of schism and rebellion into the hearts of his Majesty’s 
subjects, to tho gieat danger of tho church and kingdom 

II Be it thoiefoio enacted . That tho said paisons, vicars, 
curates, loctuieis, and otlioi persons m holy orders, oi pietonded holy 
ordors, or pretending to holy oidois, and all stipendanes and other 
persons who have been possossed of any ecclesiastical or spnitual 
promotion, and evoiy of them, who have not declared their un 
feigned assent and consent as afoiesaid, and subscribed the declaration 
aforesaid, and shall not take and subscribe tho oath following, 

‘I, A. B do swear, That it is not lawful, upon any pietenco what- 
soever, to take aims against the King , and that I do abhoi that 
traitorous position of taking aims by his authonLy against Ins person, 
or against those that are commissionated by him, m pursuance of such 

*Bopcalod by 52 Geo IV o 155, § 1 See also p 184 (foi 0 Uoo IV e 17). 

*14 0ha II e 4 



commissions j and that I will not at any time endeavour any alte 1 ution 
of government, either m church 01 state 5 
| III And all such peison and poisons as shall take upon, them to 
' preach m any unlawful assembly, conventicle, oi meeting, _undor 
colour or pretence of any exeieise of religion, contiaiy to the lajis 
and statutes of this kingdom, shall not at any time from and aftm 
the foiu and twentieth day of Maicli whuh shall lie in tins present 
year of our Lord Qod one thousand six hundred sixty and in o, unless 
only m passing upon tho road, come or be within live miles uf any 
city, or town eoiporate, oi boiough that sends burgcsM s to the 
parliament, within his Majesty’s kingdom of England, priwipuhty 
of Wales, or of the town of Berwick upon Tweed, or within five 
miles of any parish, town, or place wheimn lie or they have since 
the Act of Oblivion 1 been paison, vicar, dilute, stipendaiy, or 
lecturer, or taken upon them to preach m any unlawful assembly, 
conventicle, or meeting, under colour or pretom e of any exercise of 
religion, contraiy to the laws and statutes of tins kingdom, befoie 
he or they have taken and subscribed the oath afoi e-aid, , m 
open court, (which said oath the said justices are luuoby linpowcirsl 
there to administer ,) upon foifmttire for ermy such oileneo tho sum" 
of foity pounds of lawful English money, the one Hind p,»t thereof "" 
to his Majesty and lus succossuis, the other thud puit to the um> of 
the poor of the palish wlicro tho oftenen shall be conirnittc'd, and the 
other third part thereof to such poison oi persons ns shall or will sue 
for the same wherein no essoin, protection, or wager of law 
shall be allowed 


IY. Piovided always, That it shall not lie lawful for any peison 
or persons restrained from coming to any city, town corporate, borough, 
parish, town, or place, as aforesaid, oi for any other person or persons, 
as shall not first take and subscribe tho said oath, and as shall not 
frequent divine service established by tho laws of this kingdom, and 
carry him or herself reverently, decently, and orderly tlmic, to teach 
any public or puyato school, or to take any boaulcis or lablms that 
are taught or instructed by him or lieiself, or any other, upon puin 
for every such offence, to forfeit the sum of fmty pounds, to be 
recoveied and distributed as fifoiosiud 


V Provided also, That it shall be lawful for any two justices 
of the peace of the respective county, upon oath to them of any 
offence against this act, which oath they me lieicby impowered to 
administer, to commit the offender foi six months, without bail or 
mampnze, unkes upon or before such commitment he shall, before 
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the Sifid justices of the peace, swear and Subscribe the aforesaid oath 
and declaration • 

VI Provided always, That if any person intended to be restrained 
by vnjtue of this ac£ shall without fiaud or covin be served with 
aay writ, subjmna, wanant, or other process, whereby his peison and 
appearance is required, his obedience to such will, subpoena, or 
process, shall not he constiued an offence against this act 

* (Sallam, CH u 32D, Eunice, in 447, Gncist, E 0 584, Peiiy, HOE 
ch xrvi), 


IX 

THE SECOND CONVENTICLE ACT 1 

22 Chailcs II Cap 1, 1670, 

An Act to prevent and suppress Seditious Conventicles 

I For providing further and moie speedy remedies against the 
growing and dangeions piactices of seditious sectaries and other 
disloyal poisons, who, under pietcnco of tender consciences, have 
oi may at then nieotings contuve insurrections (as late experience 
has shown), bo it enacted that if any peison of the age of 
sixteen yeais or upwaids, being a subject of this loalm, at any time 
after the tenth day of May next shall be present at any assembly, 
conventicle, or meeting, under colour or pietence of any exercise 
of religion, m otlioi manner than accoidmg to the liturgy and practice 
of the Chuich of England, m any place within the kingdom of 
England, dominion of "Wales, oi town of Beiwick upon Tweed, at 
which conventicle, meeting or assembly them shall be five persons 
or more assembled together, over and above those of the same house- 
hold, or if it be m a house wlieio theie is a family inhabiting, or if it 
ho in a house, field, oi place whore theie is no family inhabiting, then 
whore any five peisons or moie are so assembled as aforesaid, it shall 
he lawful for any one or moie justices of the peace of the 
county, limit, division, coiporation, or liboity . and he and they 
aie hcieby lequned and enjoined, upon proof made of such 
offence, eithei by confession of party oi oath of two witnesses (winch 
oath the said justice and justices of the peace, aie hereby 
required to admimstei), or by notonous evidence and cucumstance 



I of the fact, to make a record of every such offence , . . which &coid 
l ... shall, to all intents and pm poses, ho ifi law . a full and 
perfect conviction of every such oflendei for such oftence , mud there- 
upon the said justice, justices and chief magistrate respectively shall 
impose, on every such offender, so convicted as aforesaid, a fi&o 
of five shillings for such first offence , which record and conviction 
shall he certified at the next quaiter sessions of the peace foi 
the county or place where the offence was committed * , 

II And he it enacted further that if such olfi ndci . shall, at 
any time, again commit the hko oflence or offences continiy to tin? 
Act, and bo thereof, in mininei aforesaid, convicted, then such 
offender . . . shall for eveiy such offence mem Die penalty of ten 
shillings, which fine and fines shall bo levied by distress and sale, . , 

III. And he it further enacted that eveiy person who shall take 
upon him to preach or teach m any such meeting, assembly, or 
conventicle, and shall thereof bo convicted as afoies.nd, shall forfeit 
for every such fust offence the sum of twenty pounds, to be levied in 
manner aforesaid upon his goods and chattel',, and if tho said 
preacher 01 teacher bo a strungei, nml bis name and habitation " 
not known, or is lied and cannot be found, oi m tho judgment of the 
justice, justices, 01 chief magistrates, bliall be thought unable to 
pay tho same, the said justice, justices, or clucf umgistnite lespcctively 
are lieioby eiupowored and lcquiied to levy the same, upon the 
goods and chattels of any such p mans who shall lie pic, sent at the 
same convonticle , anything in tins 01 any other Act, law, or statute 
to the contrary notwithstanding , and tho money so levied to bo dis- 
posed of in manner aforesaid and if such (.{lender . , shall at any 
time again . , be thereof convicted in manner aforesaid, then such 
offender so convicted shall . incur the penalty of forty 
pounds, to be levied and disposed as afoiesaid 

. IY And be it fuither enacted that every peison who shall 
\ Wittingly and willingly suffer any such conventicle, meeting, or un- 
lawful assembly aforesaid to bo held in his 01 her house, outhouse, 
barn, yard, or backside, and bo convicted thoieof m manner afore- 
said, shall forfeit the sum of twenty pounds, to be levied m manner 
aforesaid . . . 

And be it furthei enacted that the justice, justices of the 
peace, and chief magistiate respectively, or the respective constables, 
neadboroughs, and tithmgmen, by wairant . shall and may, with 
What aid, forceTand assistance they shall think lit, for the better 
execution of this Act, after refusal or denial to enter, break ojlBn 
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and ontor mto any hoi*»e or other place where they shall he informed 
any sucjj conventicle as aforesaid is or Bhall be held, as well within 
libeities as without, *and take into their custody the persons theie 
lyilawfully assembled, to the intent they may be proceeded against 
according to this Act , and that the lieutenants or deputy-lieutenants, 
01 any comnnssionated officer of the militia, or other of his majesty’s 
.forSes, with such tioops 01 companies of horse and foot, and also the 
shenffs, and othei magistrates and mimsteis of justice, or any of 
tliem, jointly or severally, with such other assistance as they 
shall think meet, 01 can get m leadmess with the Boonest, on certifi- 
cate , of any one justice of the peace or chief magistrate, of his 
paitioulai information or knowledge of such unlawful meeting or 
conventicle held or to he held m their respective counties or places, 
and that he, with such assistance as he can get together, is not able 
to suppress and dissolve the same, . aie hoieby required and 
enjoined to repair unto the place . . and, by the best means they 
can, to dissolve, dissipate, or prevent all such unlawful meetings, and 
* take into their custody such and so many of the said persons so 
unlawfully assembled as they shall think fit, to the intent they may 
ho pioceoded against accoidmg to this Act 

V Provided always, that no dwelling house of any peor of this 
realm, where ho or his wife shall then be lesident, shall be seaiched 
by virtue of this Act, hut by immediate waiiant from his majesty, 
undei his sign manual, or in the presence of the lieutenant, or one 
deputy-lieutenant, or two justices of the peace, whoreof one to ho 
of the quoiuni of the same county or nding 

And he it enacted fuitlier . that if any constable, headborough, 
tithmgman, cburchwaiden, 01 overseer of the poor, who shall know 
or bo ciedibly informed of any such meotmgs 01 conventicles held 
within his piecmcts, parish, or limits, and shall not give any informa- 
tion thereof to some justice of the peace or the chief magistrate, and 
endeavour the conviction of the parties according to his duty, but such 
constable, headborough, tithmgman, churchwarden, overseers of the 
poor, or person lawfully called m aid of the constable, headborough, 01 
any titlungham, shall wilfully and willingly omit the performance of 
his duty and be theicof convicted m manner afoiesaid, ho shall 
forfeit foi every such ollence the sum of five pounds, to he levied 
upon his goods and chattels, and disposed in manner aforesaid and 
that if any justice of the peace or chief magistrate shall wilfully 
ami wittingly onnt the peiformance of his duty in the execution*of 
this Act, he shall forfeit^ the sum of one bundled pounds . , . 
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VI And be it further enacted , . that *f any peison ho at any 
tune sued for putting in execution any of tho poweis contained in tine 
Act, otherwise than upon appeal allowed by tins Act, such person 
shall and may plead the geneial issue, and give the special matter an 
evidence , and if the plaintiff be nonsuited, 01 a verdict pass for tho 
defendant, or if the plaintiff discontinue Ins action, or if, upon 
demurrer, judgment be given foi the defendant, every such defendant* 
shall havo his full treble costs 

VII And be it fiuthor enacted by the authority aforesaid, Hurt 
this Act, and all clauses therein contained, shall lie construod most 
largely and beneficially foi the suppressing of conventicles, and for 
the justification and encouiagement of all persons to ho employed m 
the execution thereof and that no record, wannnt, or mittimus to lie 
made by virtue of this Act 01 any proceedings thereupon, shall be 
reversed, avoided, 01 any way impeached by reason of any default in 
form 

VIII Provided also, that no person shall be punished for any 
offence against this Act, unless such offender be prosecuted for the 
same within throe months after tho offence committed , and that no 
person who shall he punished foi any offence by vutue of tins Act 
shall he punished for the samo offence by virtue of any othor Act or 
law whatsoever 

IX , , Piovidetl, also, that no peer of this realm shall ho 
attached or imprisoned by virtue of force of this Act, any tiling, 
matter, or clause therein, to tho conti ary, notwithstanding Pro- 
vided also, that neither this Act, nor anything therein contained, 
shall extend to invalidate or avoid Ins majesty’s supremacy in 
ecclesiastical affairs, but that his majesty and his heirs and successors 
may from time to time, and at all times hereafter, exercise and onj'oy 
all powers and authorities in ecclesiastical affairs, as fully and as 
amply as himself or any of Ins predecessors have or might have done 
the same , anything in this Act notwithstanding 

(The Post Conventicles Act, 16 Glia II c 4, was re enacted m a more 
peimanent foim by this Act See JIalkm, OH n 318 , JlanU, H E 505 
et wi , Pei rj, H C E n cli 2G and 27 , Gneist, E 0 583 ) 



THE TEST ACT 


39 


X 

THE TEST ACT 1 

25 Chaiks II Cap II 1673. 

« %i Ad for preventing dangers which may happen from popish 

recusants 

* 

For preventing dangers 'which may happen from popish lecusants, 
and quieting the minds of his Majesty’s good subjects , be it enacted 
. . That all and every person or persons, as well peers as commoneis, 

that shall bear any office or officos civil or military, or shall receive 
any pay, salary, fee or wages, by reason of any patent or giant fiom 
his Majesty, oi shall have command or place of trust from or under 
his Majesty, or from any of his Majesty’s predecessors, or by Ins or 
their authority, or by authority derived from him or them, within tho 
realm of England, dominion of Wales, or town of Berwick upon 
1 Tweed, oi in his Majesty’s navy, oi in the several islands of Jersey 
and Guernsey, or shall be of the household, or m the service or 
employment of his Majesty, or of his Royal Highness the Duke of 
York, who shall inhabit, reside, or be within tho city of London or 
Westminster, or within thnty miles distant from tho same, on the 
fust day of Easter term that shall be m the year of our Loul one 
thousand six hundred seventy-threo, all__and e^ery the sail 
person and persons shall poisonally appear before the end of tho said 
term, or of Trinity term next following, m his Majesty’s high couit 
of chanceiy, or in his Majesty’s couit of King’s bench, and there in 
public and open court, between tho hours of nine of the clock and 
twelve in the forenoon, take the seveial Oaths of Supremacy and 
Allegiance, (winch Oath of Allegiance is contained m the Statute 
made in the thud year of King James 2 ), by law established, and 
during the time of the taking theieof, . . all pleas and proceedings 
in the said respective courts shall cease , and that all and every . 
not having taken the said oaths in the said respective courts aforesaid, 
shall, on or before the fust day of August, one thousand six hundred 
seventy-three, at the quarter sessions for that county or place wheie 
he oi they shall bo, inhabit, or reside on the twentieth day of May, 
take the said oaths m open court between the said houis of nine and 
twelve of the clock in the foienoon , and the said respective officers 

1 Repealed by 9 Goo IV c 17 Seep 184 . 

2 3 uni 4 Ja I c 4, § 9 (Gar dine i, C D 258) 



40 


STATUTES AND DOCUMENTS 


| aforesaid shall also receive the Sacrament of the Loul’s Supper, 

| according to the usage of the Church of England, at or befoio tho ' 
first day of August m the year of our Loid one thousand sixffiundrod 
and seventy-three, m some parish chuich, upon some Lord’s day*, com- 
monly called Sunday, immediately after divine seivico and sermon* 

II. And he it further enacted That all and eveiy person or 
poisons, . taken into any office 01 offices civil m militaryf or^ 
shall receive any pay, salary, fee, or wages, hy loason of any patent 
or grant of his Majesty, oi shall havo command 01 place of trust frrrij 
or under his Majesty, Ins hens or successois, 01 hy his or tluur 
authority, or by authority derived fiom him or them, witlun this 
realm of England, , or m his Majesty’s navy, or in the several 
islands of Jersey and Guernsey, or that shall he admitted into any 
service or employment in his Majesty’s or Royal Highness's house- 
hold or family, after the first day of Easter term aforesaid, and shall 
inhabit, within the cities of London or Wostiumstoi, or within 
thirty miles of the same, shall take tho said oaths aforesaid m tho 
said respective court or courts aforesaid, in the next tcim after such 
his or their admittance or admittances into the office or offices, em- 
ployment or employments aforesaid, between the hours aforesaid, and 
no other, and the proceedings to ceaso as aforesaid And all and 
every such person . . shall also rocoivo tho sacrament of the Loid’s 
Supper, aceoidmg to tho usage of the Chuich of England, within 
three months after lus or their admittance m 01 receiving their said 
authority and employment, m some public church upon some Loid’s 
day, commonly called Sunday, immediately after divmo service and 
sermon 


III And every of the said persons . shall first deliver a 
certificate of such his receiving the said sacrament as aforesaid, under 
the hands ot the respective minister and churchwaiden, and shall 
then make proof of the truth thereof by two credible witnesses at 
tho least, upon oath , all which shall be enquired of, and put upon 
record in the respective courts 

IV And be it further enacted . That all that do .refuse 
to take the said oaths and sacrament m the said couits and places 

shall be ipso facto adjudged uncapablo and disabled m law to 
all mtents and purposes whatsoever, to have, occupy, or enjoy the 
said office or offices, employment, or employments, or any pmt of 
them, or any matter or thing aforesaid, or any profit or advantage 
appertaining to iffem, or any of them, and every such office and 
place, employment and employments, , . . is hereby adjudged void 
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V And bo it further enacted, That all*. that shall., refuse 
to taka ,tho said oath** 01 the sacrament as nfoiesaid, . , and yet 

after such neglect o* refusal shall execute any of the said offices 
or employments after the said titties expired, and being theio~ 
upon lawfully convicted, , every such person shall he 

disabled from thenceforth to sue or use any action, hill, plaint, or 
information in corn so of law, 01 to prosecute any suit in any conit 
of Equity, or to bo guaidian of any child, 01 executor or admmis- 
twtor of any person, or capable of any legacy or deed of gift, oi 
to hear any oflice witlnn this i cal m of England, dominion of Wales, 
or town of Eeiwick upon Tweed, and shall forfeit the sum of 
five hundred pounds 

YI. And ho it fui tiler enacted, , . That the names of all and 

singular such persons and officers afoiesaid, That shall take the 
oaths aforesaid, shall he in the respective courts of Chancery and Kmg’s- 
bencli, and the quarter sessions mrolled, . m lolls made and kept 
only for that intent and purpose, and for no other , tho which rolls, aB 
, for the court of chancery, shall ho publicly hung up m the office of the 
Petty-bag, and the roll for tho KingVboncli m tho crown office of the 
saul coiut, and in somo public place m every quarter sessions, and 
there remain for every one to resort to and look upon without fee 
or reward , and likewise none of tho person or poisons aforesaid, shall 
give or pay ns any fee or reward to any officer or officers belonging 
to any of the courts as afoiesaid, above tho sum of twclvo-ponce 
for his or their ontiy of Ins or their taking of tho said oaths as afoie- 
said 

YII And further, That it shall and may he lawful to and for the 
respective courts aforesaid, to give and administer the said oaths afore- 
said to the person or persons afoiesaid, and upon the due tender 
of any such person 01 porsons to take the said oaths, the said couits 
are hereby required and enjoined to administer the same. 

VIII. And he it farther enacted, That if any person or persons, 
not bred up by his or then parent or parents fiom their infancy m 
the popish religion, and professing themselves to be popish recusants, 
shall breed up, instruct, or educate his or their child or children, or 
suffer them to be instructed or educated in the popish religion, every 
such poison being theieof convicted, shall be from thenceforth dis- 
abled of healing any ofhco 01 place of tiust 01 profit m church or 
state And all such children as shall he so hi ought up, mstiucted 
or educated, aro and shall he hereby disabled of bearing any spell 
office or place of tiust 01 profit, until he and they shall be peifeotly 
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reconciled and converted to the Church of England, and shall take 
the Oaths of Supremacy and Allegiance afoiesaid before the justices 
of the peace , . and theieupon icceive the sacrament of tiie Lord’s 
Suppei after the usage of the Church of England, and obtain a 
certificate thereof under the hands of two or more of the said 
justices of the peace 

IX And he it further enacted . . That at the sumo time when 
the peisons concerned m this act shall take tho afoiosaul Outlis of 
Supremacy and Allegiance, they shall likewise make and suhseirlio 
this declaration following, undoi tho samo penalties and foifuturos 
as by this act is appointed , 

‘I, A B do decline, That I do behove that there is not any 
transubstantiation m the sacrament of the land's Suppei, or in 
the elements of Biead and Wmo, at or after the consecration thereof 
by any person whatsoever ’ 

X Of which subscription theie shall bo tho like register kept, as 
of taking the oaths aforesaid 

(XI exempts the peerage and culain ofhcois, and lupines 11 1‘npiili 
officeis” to appoint deputies who shall take the oaLli 

XII piovides that peeis may take the oath in pailmmeut 

XIII A saving pioviso foi mauled women 

XIV A poison forfeiting under the Act may iccuve hade las tdlieo uli 
compliance with the statutoiy lerpmemcnts 

XV exempts non commissioned ofliccrs m the navy who take the 
subscription 

XVI exempts the pensions of the E.ul of Bristol 

XVII exempts constables, titlungmen, church waulen* 1 , and vauotis 
pm ate officers ) 

(See Hcillam, 0 H u cli xn , Pciry.HCE n xxvii , Ranh, II E m 
531-542 , Povitt, U H 0 i 122-149 j 

(The passing of “The Test Act” was m no small measure due to tliu 
issuing of The Declaration of Indulgence, which is here gnoh, Logcthcl 
with the resolutions of the House of Commons lelating to it ) 

THE DECLARATION OE INDULGENCE OE 
CHARLES IT 

Our caie and endeavours for the piescrvatiun of tho lights and 
interests of the Clnucli have been sufliciently manifested to the 
world by the whole eouise of out govormnent, since our happy 
restoration, and by the many and fiequent ways of coorcion that wo 

ave used for reducing all erring or dissenting persons, and for com- 

r 
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posing the nnliappv iA.Ih n in e i in math r . of lelt 'imi, whnh wo 
found among om ‘Uihpmls upon rmr n-turn I'm! it tonm innbn!. 
by iliy wul o\pcnonr§ of tv i h o y em lli.ti tin i> w r i ry httl<‘ find of 
a^l those fon‘ib)c utuisr^, wo thmb unn-il'e ubh'/d P, nuki n >• of 
that '•upiuiio jiipwl'i in pi i b si rtn d mati i - vhnh f md'inlr min n nt 
in us but hath been derlind mid n>i i <_ 111/ - 1 til" 1 by ‘■(’.in! 
,s^Jutes nnd acts of p'uJnini nt And then tori viuiiumu «» > jly 
issue out this 0111 loj'd deelanlnm, as wr]J f..r the qua I me* the 
Wfinds of out good subjects 111 the t» point 1 , foi unitin'’ -ii mperi in 
this conjuncture to come and lire under ns, and fur the 1 » ttui uiumr 
agemont of all to a cheeiful following of their trades and callings, 
from whence wo hope, by tho blessing of find, to hare in my good and 
happy advantages to 0111 gnvcintntnl, as dm fm pit renting fur tint 
future tho danger that might othnwie 11 1 1 tiutn pmalt tins ting- 
and seditious convrntichs And in the hi A plm, v e tbrliie our 
evpiess resolution, moaning and lulridmn to In, th tl tho Uiur h of 
England lie preserved, and ninam entui in it > •(•>< It >}<• , di upline, 
and government, as it now stunts cstabli-lnd by hw uni Did thu 
he taken to lie, as it is, the him , nde and si unhid of the gun rid 
and public worship of Und, and the oilhoduv cunfoimibli clergy 
do receive anil enjoy the leremn s hi longing tin u unto , uni th it mi 
puison, though of ditlercnt o]nnnm and pei-m enai, hit ill he (Minpt 
from paying hw tithes, 01 oilier dues whatioini And fuither, wo 
dcclaie, that no pciaou .shall bo uipablo of holding any lienehee, 
living, or ecclesiastical dignity 01 piefenm nt of any kmtl m Ihw 
kingdom of England, who is not e\at tlj eonfmm ihh liV do m the 
nex t place dcclaie om will md pleasme to he, tbit Die 1 vecutum of 
all and all mannei of penal laws in mailt is oubsiutnal, against 
rvhatsoevei sort of non confoi mists, 01 recusants, bi nmuediatily 
suspended, and they are hereby suspended And all judpc s of a«ai/u 
and gaoldehvciy shcnfls, justices of tho peine, mayor, hailllls, mid 
other officers whatsoever, rvhelhci ecch Miislit al ui 1 nil, are to tako 
notice of it, and pay duo obedience theieuntu, and that there may 
ho no pretence for any of our subjects to continue then illegal 
meetings and conventicles, wo do doel.ue, that we shall from time to 
time allow a sufhcient number of places, as shall be di sued, 111 nil 
parts of this om kingdom, for the use of such as tin not uniform to 
the Church of England, to meet and assembh in, 111 unit r !o then 

! public worship and devotion , which pints 'hull he open and frto 
to all persons I!ul to prev< nt sin li diMmier ttiukineonvemi nt cs as 
may happen by tins oui indulgence, if not duly leguluied, and that 
they may be better protected by the civil migistute, om cxpiets will 
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and pleasure is, that none of onr subjects do presume to meet m any 
place, until such place be allowed, and tho teacher of that congrega- 
tion he appioved by us And lest nuy shoulit appiehond that tins 
our lesfcrretion should make our said allouaneo and approbation diffi- 
cult to be obtained, we do fuither declaio, that this our indulgence 
as to the allowance of public places of woislnp, and approbation of 
teacheis, shall extend to all soits of non cuufotmists and iecu^mts, r 
except the recusants of the Roman Catholic leligion, to whom we 
shall no ways allow in public places of woislnp, but only indulge 
them in then share m the common exemption from tho executing 
the penal laws, and the exciciso of their worship m then pm ate 
houses only And if after tins out clemency and indulgence, any of 
our subjects shall picsume to abuse tins libcity, and shall pleach 
seditiously, 01 to tho derogation of tho doctrine, discipline, or 
government of the established cliinch, or shall meet m places not 
allowed by us, we do hereby give them warning, and declare, wo 
will proceed against them with all imaginable seventy and we will 
let them see, we can be as soveie to punish such oflonders, when so 
justly provoked, as we are indulgent to tiuly lender consciences 


RESOLUTIONS OE THE HOUSE OF COMMONS 


The Houso then icsumed tho Debate of that 1'art of His Map-iily's 
Speech, which lelates to his Declaration of Indulgence to Disseulun, 
And tho Declaration was lead 


The Question being propounded, That penal Statutes, m Matters 
Ecclesiastical, cannot be suspended but by Act of Failmincut , 

The Question being put, That tho Question he nov r put , 

Tho House divided 
The Noes go forth 
Tolleis, 

Sn Thomas Lee, i - 
Sir Trevor Williams, j ' 


■ Foi the Yeas, 1G8 


Sir Solomon Swale, ) ,, „ , , „ 

Mr CoIImgwood, ’ } Por tho Hoes, 1‘G 

And so it was resolved in the Affiimutivo 


The mam Question being put, That penal Statutes, in Matters 
Ecclesiastical, cannot he suspended hut by Act of Parliament , 

It was resolved^m the Affirmative 

Resolved, etc, That an humble Petition and Address, upon this 
Vote and the Debate of the House, be forthwith prepaiod and drawn 
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up, to be presented to Ins Majesty , and# that it be leferred to . 
[names follow here] to prepare and bring m the Petition and 
Addiess- , 

(CJ lx 251) * 

*Mr. Powle lepoits from the Committee appointed to prepare and 
diaw up a Petition and Addiess to his Majesty, tho said Petition and 
Addiess • Which he read, in his Place , and after, delivered the 
‘same in at the Clerk’s Table And the same being agam twice lead, 
is as followeth , viz 

Most giaeious Sovereign, 

We your Majesty’s most loyal and faithful Subjects, the Commons 
assembled in Pailiament, do, m the first place, as in all Duty bound, 
return your Majesty our most humble and hearty Thanks for the 
many giaeious Pi onuses and Assurances which Your Majesty hath 
seveial tunes, during this present Pailiament, given to ub, that Your 
Majesty would secure and maintain unto us the turn Reformed 
Protestant Religion, oui Libeities, and Piopeities Which most 
, gracious Assurances Your Majesty hath, out of youi gieat Goodness, 
beou pleased to lonow unto us more paiticulaily, at tho Opening of 
tins picscnt Session of Pailiament 

And furthei we ciave Leave humbly to repiesent, That we have, 
with all Duty and Expedition, taken into our Consideration several 
Parts of Your Majesty’s last Speech to us, and withal tho Declaration 
therein mentioned, for Indulgence to Dissenters, dated the Fifteenth 
of March last And wo find ouisclves bound m Duty to inform Your 
Maj’esty, that penal Statutes, in Matteis Ecclesiastical, cannot be 
suspended, but by Act of Pailiament 

We theiefoio, the Knights, Citizens and Burgesses of Your 
Majesty’s House of Commons, do most humbly beseech Your 
Majesty, that tho said Laws may have then fiee Course, until it shall 
he otherwise provided for by Act of Pailiament And that Your 
Majesty would giaciously he pleased to give such Directions herein, 
that no Apprehensions 01 Jealousies may remain m the Hearts of 
Your Majesty’s good and faithful subjects 

Resolved, etc That this House doth agree with the Committee 
in tho Potition and Addiess by them diawn up to be piesented to 
his Majesty 
(CJ ix 252 ) 
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XI 

THE HABEAS CORPUS AMENDMENT ACT 1 

31 Cliailas II Cap 2, 1670 

An act f oi the bettei seeming the liboty of the subject, and" fou 
pi evention of irnpi isonments beyond the seas 

Whereas gieat delays linvo been used hy sheriffs, gaolers, and other 
officers, to whose custody any of the King’s subjects have been com- 
mitted for criminal oi supposed criminal ranttois, m making lotums 
of writs of Habeas Corpus to them dneeted, by standing out an 
Alias and Plnries Habeas Corpus, and sometimes more, and by other 
shifts to avoid their yielding obedience to such wilts, contiaiy to 
their duty and the known laws of the land, whereby many of the 
King’s subjects have been, and heieaftci may be long detained in 
prison, m such cases where by law they aio bailable, to then gieat 
charges and vexation , 

II Foi the prevention whoieof, and the moie speedy lelief of all 
persons lmpusoned for any such minimal oi supposed cununul 
matters, be it enacted by tho King’s most excellent Majesty, by and 
with the advice and consent of the loids spmtunl and Li mporal, and 
commons m this piesent parliament assomhled, and by authority 
thereof, That whensoever any poison or poisons shall In mg any 
Habeas Corpus dneeted unto any shmiff oi sheriffs, gaoler, minister, 
or othei person whatsoever, for any person in lira oi their custody, 
and the said writ shall be served upon the said officer, or loft at the 
gaol or prison with any of the undei officeis, undor kecpeis, or deputy 
of the said officers or keepers, that the said officer oi officeis, his or 
their under officers, under keepeis, oi deputies, shall, within three 
days after tho service theieof as afoicsaid, (unless the commitment 
afoiesaid weio foi tieason or felony, plainly or specially oppressed m 
the wanant of commitment), upon payment or tender of the charges 
of bringing the said pusoner, to be asceitamed by the judge oi court 
that awarded the same, and mdoised upon the said wilt, not exceed- 
ing twelvepence pel mile, and upon secunty given hy Ins own bond 
to pay the charges of eairymg back the pnsonoi, if ho shall bo 
remanded by the couit or judge to winch ho shall bo biought ac- 
cording to the true intent of tins piesent act, and that he will not 

r 1 Ropealed in pint by Stat Law Rov Act, 1803 
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make any escape by the way, make retail of such writ, and bring, 
01 cause to bn brought the body of the party so committed or re- 
stunned, unto or bcfoie the Lord Chaiiu.ll<u, or Loul Keeper of the 
(Jieat £!eul of England fui the time being, 01 the judge*, 01 batons of 
tly> said couit from whence the said wnt shall issue, or unto 01 before 
such otliei person or persons before whom the said writ is made 
returnable, accoulmg to the command thcieof , and shall then likewise 
perttfy the tiuo causes of his detainer or imprisonment, unless the 
commitment of the said patty ho m any place beyond the distance of 
tjmnty miles, from the place 01 places whoie such court 01 person is 
01 shall be losnhng, and if beyond the distanco of twenty milos, and 
not above one hundred miles, then within the space of ten days, and 
if beyond the distance of one hundred miles, then within the spaco 
of twenty days, aftei such delivery aforesaid, and not longer 

III And to the intent that no shell IT, gaoler, or other officer, may 
pretend ignorance of the import of any such writ , be it enacted by 
the authority aforesaid, That all such wilts shall be maiked in this 
manner, pe> statutum tntosimo jnimo Catoli secundt legis, and shall 
bo signed by the peison that awards the same , and if any peison or 
peisons shall be oi stand committed or detained as aforesaid, foi any 
crime, pnless for f elony or treason plainly expressed m the wan ant 
of commitment, i p tRe va cation time, and out of term, it shall and 
may ho lawful to and for the person or persons so committed or 
detained (other than peisons convict or m execution by legal process) 
or any one on bis or their behalf, to appeal or complain to the Lord 
Chancellor or Lord Keeper, or any one of ILs Maiest v’s justiggg , 
either of the one bench or of the other, or the barons of the exchequer 
of the dcgieo of the coif , and the said Lord Chancellor, Lord Keepei, 
justices or barons, oi any of them, upon view of the copy or copies of 
the warrant or wai rants of commitment or detainer, or otherwise 
upon oath made that such copy oi copies weie denied to be given by 
such poison or persons in whose custody the prisonei oi prisoners is 
or are detained, are heioby authorized and roquned, upon request 
made m writing by such peison or peisons, oi any on his, her or 
their behalf, attested and subscubed by two witnesses who were 
present at the delivery of the same, to award and grant a Habeas 
Corpus under tlio seal of such couit wlieieof he shall then be one of 
the judges, to be directed to the officer oi officers m whose custody 
the party so committed or detained shall be , returnable immediate 
before the said Loid Chancellor, or Lord Keeper, oi such justice, 
baron, or any other justice oi baron of the degiee of the coif of any 
of the said courts , and upon service thereof as aforesaid, the offi#er 
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or officers, his or their undo* officer or under officeis, under keeper or 
under keepeis, oi their deputy, m whose (Custody tho party is so 
committed or detained, shall, within the times respectively before 
limited, bring such prisoner or pnsoneis before tho said Lord»Chan- 
cellor or Lord Keeper, or such justices, barons, 01 one of them, before 
whom the said writ is mado returnable, and in case of bis absonce, 
before any other of them, with the return of such wut, and the true 
causes of the commitment and detainer, and theieupon, witlun ft. 
days after the paity shall bo biought befoie them, the said Lord 
Chancellor or Lord Keepei, 01 such justice or baion before whom the 
pnsonei shall bo brought as aforesaid, shall discharge tho said 
prisoner from his lmpiisonment, taking his or their lecognuance, 
with one oi more surety or sureties, in any sum according to tlicu 
discretions, having legaid to the quality of tho prisonci and natuin 
of the offence, for his or their appoaianco in tlm Comt of King's 
Bench the term following, or at tho next assi/es, sessions, or general 
gaol, delivery of and for such county, city, or place whero the com- 
mitment was, or whore the offence was committed, oi in such other 
court where the said offoneo is properly cognizable, as tho case shall 
require, and then shall certify the said writ with tlm return thcieof, * 
and the said locogmzance or locognizuncca into the said court where 
such appearance is to be mado, unloss it shall appeal unto tho said 
Lord Chancellor or Lord Kcepci, or justice oi justices, oi baron or 
barons, that tho party so committed is detained upon a legal process, 
order or wairant, out of some court that hath jurisdiction of criminal 
matters, or by somo warrant signed and sealod with the hand and 
seal of any of tho said justices or barons, oi some justice or justices 
of the peace, for such matfceis or offences for tho which by the law 
the prisoner is not bailable 

LV\ Provided always, and be it enacted, That if any person shall 
have wilfully neglected by the space of two whole terms after Ins 
imprisonment, to pray a Habeas Coipus for his enlargement, such 
person so wilfully neglecting shall not have any Habeas Corpus to 
be granted in vacation time, in pursuanco of this act, 

Y. And bo it further enacted by the authority afoie&aul, That if 
any officer or officers, his or thou undei officer or under officeis 
under keeper or under keepers, oi deputy, shall neglect oi refuse to 
make the returns aforesaid, or to bung the body oi bodies of the 
prnoner or pnsoneis according to the command of the said writ, 
within the respective times aforesaid, or upon demand made by the 
prisoner or person m Ins behalf, shall refuse to deliver, oi within tho 
speco of Six hours after demand shall not deliver, to tho person so 
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demanding, a true copy of the warrant »i warrants of commitment 
and detainer of such, prtsonei, which he and they aie hereby required 
to delivei accoidmgly, all and every the head gaolers and keepers of 
such prison, and sucfi other poison in whoso custody the prisoner 
sltall he detained, shall for the fiist offence foifeit to the pnsonei or 
party grieved, the sum of one hundred pounds , and for the second 
offence the sum of two hundred pounds, and shall and is heieby 
fuatfe incapable to hold or execute his said office , the said penalties 
to he recovered by the prisoner or party grieved, his executors or 
asiflmnistratois, against such offender, his executois, or administrators, 
by any action of debt, suit, bill, plaint or information, in any of the 
King's couits at Westminster, wherein no essom, protection, pnvilege, 
injunction, wager of law, or stay of prosecution by Non vult ultonus 
piosfyui, or otherwise, shall be admitted or allowed, or any moie than 
one importance , and any recovery 01 judgement at the suit of any 
party gueved, shall ho a sufficient conviction for the fiist offence; 
and any aftci lecoveiy or judgement at tho suit of a paity gueved 
for any oifonco after the first judgement, shall be a sufficient con- 
eviction to bung the officers or peison within the said penalty for 
the second offence, 

VI. And foi the prevention of unjust vexation by reiterated com- 
mitments foi tho same offence , be it enacted by the authority afoie- 
said, That no peison or persons which shall he deliveied or set at 
large upon any Habeas Corpus, shall at any time hereafter be again 
imprisoned or committed foi the same offence by any person or 
persons whatsoever, other than by the legal order and piocess of such 
court wherein he or they shall be bound by recognizance to appear, 
or other court having jurisdiction of the cause , and if any other 
person or persons shall knowingly, contrary to this act, recommit or 
imprison, or knowingly procure or cause to be recommitted oi 1m- 
pusoned, for the same offence or pretended offence, any person 01 
persons delivered or set at laige as aforesaid, or be knowingly aiding 
or assisting therein, then he or they shall forfeit to the prisonei or 
party gueved the sum of five hundred pounds , any colourable pre- 
tence or variation in the wanant 01 warrants of commitment, not- 
withstanding, to be recovered as aforesaid 

v VII Piovided always, and be it further enacted, That if any 

i person or peisons shall he committed for high tieason or felony, 
plainly and specially expiessed in the wanant of commitment, upon 
his piayor or petition m open court the fiist week of tho term, or the 
first day of the sessions of Oya and Tevnmei, or general gaol- 
delivery, to be brought to his tnal, shall not be indicted some time fn 
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the next term, sessions of Ofer and Tannine) 01 geneial gaol-delivery, 
after such commitment ; it shall and may ba'hiwful to and foi tlio 
judges of the Court of King’s Bench and justices of Oyer and 
Terminer, or geneial gaol-delivery, and they are heieby required, 
upon motion to them made in open couit the last day of the tern, 
sessions, gaol-deliveiy, either by the piisoner or any one in Ins 
behalf, to set at libeity the prisoner upon bail, unless it appeal to 
the judges and justices upon oath made, that the witnesses for the' 
King could nob be produced the same term, sessions, or geneial guol- 
delivery, and if any person or peisons committed as afoiesaid, upoil 
his piayer 01 petition m open couit the fust week of the trim or first 
day of the sessions of Oym and To mum and geneial gaol-delivery, 
to be brought to Ins trial, shall not bo indicted and tiled the second 
tom, sessions of Oyer and Tei nunei or general gaol delivery, after 
his commitment, or upon Ins tual shall bo acquitted, he shall bo dis- 
charged from bis imprisonment 

Till, Provided always, That nothing m this act shall extend to 
discharge out of piison any person chaiged in debt, or other action, 
or with process m any civil cause, but that after he shall be dis- - 
charged of his lmpnsoimient for such his minimal oilence, he shall 
be kept m custody accoidmg to the law, fur such othoi suit 

IX, Piovided always, and be it enacted by the authority afore- 
said, That if any peison 01 persons, subjects of tins lealm, shall bo 
committed to any prison, or in custody, of any ofRcor or olhcers what- 
ever for any cnmmal or supposed cinnnul mattei, that the said 
person shall not bo removed from tho said prison and custody into 
the custody of any other offieei 01 officers,, unless it be by Habeas 
Corpus or some othei legal writ , or where tho pnsoner is delivered 
to the constable 01 other inferior offieei to cairy such pnsoner to 
some common gaol, or wheio any person is sent by older of any 
judge of assize or justice of the peace, to any common woikliouse or 
house of correction, or where the piisoner is lemovod fioin one 
prison or place to another within tire same county, in older to Ins or 
her trial m discharge of due courso of law, 01 in caso of sudden fire 
or infection, or other necessity , and if any person or peisons shall, 
after such commitment aforesaid, make out and sign, 01 counter- 
sign any warrant or wanants for such lemoval aforesaid, contrary to 
this act, as well he that makes or signs, or countcisigns such variant 
or warrants, as the officer or officers that obey or cxocuto the same, 
shall suffer and incur the pains and forfeiture m this act befoie 
mentioned, both for the first and second oflence respectively, to be 
recovered m manner aforesaid by the party aggrieved 
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i X Provided also, an# bo it further enacted by the authority afore- 
said, That it shall and may be lawful to and for any prisoner and 
pnson^Ls as aforesanS, to move and obtain tys or then Habeas 
C^pus, as well out of the High Court of Chancery or Court of 
Exchequer, as out of the Coruts of King’s Bench or Common Pleas, 
or either of them , and if the said Lord Chancelloi 01 Loid Keeper, 
<jr any judge or judges, baron 01 barons foi the time being of the 
degioe of the coif, 01 any of the couits afoiesaid, m the vacation tune, 
ujjen view of the copy or copies of the warrant or warrants of 
commitment or dotainei, or upon oath made that such copy or copies 
were domed as afoiesaid, shall deny any wnt of Habeas Corpus, by 
this act required to be gianted, bemg moved for as aforesaid, they 
shall severally forfeit to the prisoner or paity grieved the sum of five 
bundled pounds, to bo recovered in manner aforesaid 

XI And be it declaied and enacted by the authority aforesaid, 
That an Habeas Coipus, according to the true intent and meaning of 
this act, may be directed and mn into any comity palatine, the cmque 
ports, 01 other privileged places within the kingdom of England, 
dominion of Wales, 01 town of Beiwick-npon-Tweed, and the Islands 
of Jersey ox Guernsey , any law 01 usage to the contiaiy notwith- 
standing. 

XII. And for preventing illegal imprisonments m prisons beyond 
the seas, bo it further enacted by the authority afoiesaid, That no 
subjects of this realm that now is, or hereafter shall be an inhabitant 
or resident of this kingdom of England, dominion of Wales, or town 
of Berwick upon Tweed, shall or may be sent prisoner into Scotland, 
Iieland, Jersey, Guernsey, Tangier, or mto other parts, garrisons, 
islands, 01 places beyond the seas, which aie or at any time lieieafter 
shall be within 01 without the dominions of nis Majesty, his heirs or 
successors , and that eveiy such imprisonment is heieby enacted and 
adjudged to he illegal , and that if any of the said subjects now is or 
hereafter shall he so lmpusoned, eveiy such person and persons so 
imprisoned, shall and may, for eveiy such imprisonment, maintain, 
by virtue of this act, an action or actions of false imprisonment, m 
any of His Majesty’s courts of rocoid, against the peison 01 peisons 
by whom lie 01 she shall be so committed, detained, imprisoned, sent 
pnsoner, or transported, contrary to the true meaning of this act, and 
against all and any peison or peisons that Bhall fiame, contrive, write, 
seal, or countersign any wairont or writing for such commitment, 
detainer, imprisonment, 01 tiansportation, or shall be advising, aidmg, 
01 assisting m the same, or any of them , and the plaintiff m every 
such action shall have judgement to recover lus treble costs, besides 
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damages, ■which damages so to bo given sli'ull not bo L is than five 
hundred pounds, m wlucli action, no delay, stay, oi stop of proceed- 
ing by rule, order, or command, noi no injunction, piotectym, oi 
privilege whatsoevei, nor any more than one lmp.ul.inci), shall he 
allowed, excepting such rule of the comt wheiein the action shall 
depend, made m open couit, as shall be thought in justices necessary, 
for special cause to ho expressed in the said mle, and the por.sen or 
persons, who shall knowingly frame, contrive, wnto, seal, or countei- 
“sigu any warrant foi such commitment, detainer, oi ti an spoliation; or 
shall so commit, detain, impiison, oi trnnspoit any poison or persoim 
eontiaiy to tins act, oi be anyways advising, aiding, or asusting 
theiem, hemg lawfully convicted thetoof, shall ho disabled fnmt 
thenceforth to beai any olheo of tiust oi piolit within the said malm 
of England, dominion of Wales, or Lown of Hawick upon Tweed, or 
any of the islands, temtones, oi dominions tliciounlo la longing, and 
shall incur and sustain the pams, penalties, and foifeituice lanital, 
ordained, aud provided, in and by the statute of piovismti and pim- 
inumro made m the sixteenth yeai of King Itichaid the , Second, and 
be incapable of any paidon from the King, his hens oi smcessois, of 
the said foifeiturcs, losses, oi disabilities, or any of them 

XIII Piovidod always, That nothing in this act shall extend to 
give benefit to any poison who shall by contiacl in writing ngloo 
with any merchant or owner of any plantation, or other pci sou wliat- 
soovei, to be trauspoitod to any path beyond Lho sras, aud lucouo 
earnest upon such agiccmcnt, altliougli that aftorwnnls such poison 
shall renounce such contiact 

XIY Piovidod always, and bo it enacted, That if any poison or 
persons, lawfully convicted of any felony, shall, in open comt, pray 
to be transported beyond the seas, and llio court shall think id to 
leave hnn or them m prison for that piuposo, such poison oi pel sons 
may he transported into any paits beyond the seas , this act, or any- 
thing therein contained to the eontiaiy notwithstanding 

XV PLovided also, and bo it enacted, That nothing haem con- 
tained shall he deemed, construed, or taken, to extend to the im- 
prisonment of any peison befoio the fust day of Juno, one UioiiMiml 
six bundled seventy and nine, or to anything advisod, piooiuod, or 
otherwise done, relating to such imprisonment, anything haem con- 
tained to the eontiaiy notwithstanding 

XVI Provided also, That if any pemon oi persons, at any tnno 

resiant m this realm, shall have committed any capital olfuico m 
Scotland oi Ireland, or any of the islands, or foieign plantations of 
" ' ^ ~~ ™ 1 where ho or she ought to be tuod 
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for such offence, such geison or peisons %nay be sent to such place, 
there to receive such trial, in such manner as the same might have 
been used before the quaking of this act , anything herein contained 
to tho*contrary notwithstanding 

*XVII Provided also, and ho it enacted, That no peison or porsons 
shall be sued, impleaded, molested, or tioublod for any offence against 
this, act, unless the party offending be sued, or impleaded for the 
'bame within two years at the most after such time whore m the 
ojjenee shall be committed, m ease the party gneved shall not be 
tlion in prison , and if ho shall ho in puson, then within the space 
of two years after the decease of the person imprisoned, or his or her 
delivery out of prison, which shall first happen 

XVIII. And, to the intent no person may avoid his trial at the 
assizes or general gaol delivery, by procuring his removal before the 
assizes, at such time as he cannot he brought back to receive his trial 
there, bo it enacted, That, after the Assizes proclaimed for that 
comity where the prisonoi is detained, no person shall be removed 
from the common gaol upon any Habeas Corpus granted in pursuance 
• of this act, but upon any such Habeas Coipus shall be brought before 
the judge of assize in open court, who is tlieieupon to do what to 
justice shall appeitam 

XIX Provided nevertheless, That, after the Assizes are ended, 
any person or peisons detained, may have his or hei Habeas Corpus 
according to the direction and intention of this act 

'XX And ho it also enacted by the authority afoiesaid, That if 
any information, suit, or action shall be bi ought or exhibited against 
any person oi peisons for any offence committed 01 to he committed 
against the form of this law, it shall be lawful foi such defendants 
to plead the geneial issue, that they are not guilty, or that they owe 
nothing, and to give such special matter m evidence to the jury that 
shall tiy the same, which matter being pleaded had been good and 
sufficient matter m law to have discharged the said defendant or 
defendants against the said information, suit or action, and the said 
matter shall he then as available to him or them, to all intents and 
purposes, as if he or they had sufficiently pleaded, set forth, or 
alledged the same matter in bai or discharge of such information, 
suit, or action 

XXI And because many times persons charged with petty treason 
01 felony, or as nccessones theieunto, aic committed upon suspicion 
only, wheieupon they are bailable, or not, accoidnig as the cncum- 
stances making out that suspicion are moie 01 less weighty, which 
are best known to the justices of peace that committed the persons, 
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and have examinations befcfte them, oi' to othoi justices of the peace 
m the county , be it therefoie enacted, That whore any person shall 
appear to be committed by any judge or justym of tho ponce, and 
charged as accessory before the fact, to any petty treason or felony, 
or upon suspicion thereof, or with suspicion of petty Reason «r 
felony, which petty treason or felony shall be plainly and specially 
expressed m the warrant of commitment, that such person shall not 
be removed or bailed by virtuo of this act, 01 in any other manner* 
than they might have been before the niahmg of tins act, 

(See Dicey, L C iv and v , Jlalltun, 0 H n mi , EC x! -xlv*; 

Ranh, HE iv 85 et uq , Muianlay, IIE cli, i , I[ind, Tins IlaliCM 
Coipus ) 


A MODERN WRIT UNDER TIIE ACT 
Victoria, by the grace of God, of the United Kingdom of Great 
Bntain and Ireland, Queen, defender of the faith, to tho Km per of 
our gaol of , at , or his deputy, gicctmg 
We command you, that you liavo hcfoie us at Westminster Hall, 
immediately aftei tho receipt of tins wnl, tho body of C T), being, 
committed and detained in our prison undei our custody (,h is Mud)* 
together with the day and cause of tho taking and detaining of the 
said C D , by wliatcvei name the said C I) bo called m (hr same, to 
undergo and rocoivo all and singuhu such tilings as our Court shall 
then and there consider of him m that behalf, and that you have 
then there this writ Witness Thomas, Loid Denman, at West- 

mmstei, tho day of , m tho joai of our reign I!y the 
Couit, R 


THE RETURN TO TIIE WRIT 

[Indorsed on the writ as follows] The execution of this writ 
appears m a certain schedule hereunto annexed 


■is U Keeper. 

I, E F. Keeper of her Majesty’s gaol of , a t ) mlhe 
writ to this schedule annexed named, do ceilify and ictuin to o ir 
Sovereign Lady, tho Queen, that bcfoio the coming to me of the said 
writ, (that is to say), on &c C D m the said wnt ;,,so nan,, d, was 
committed to my custody, by vntuc of a ccrtain-Wmnt of commit- 
ment, the tenor of winch is as follows [hero . ft a copy of the 
waniant] And these are tho causes of tho dob. in mg of the said 

0 D , whose body I have hoia ready, as by tho Mini wnt I am 
cojnnianded T . 

• Is Keeper 

[Bwm’ JiiBtice of the Peace, n 047-948 ) 
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XII 

THE CONVENTION PARLIAMENT 

1 Will, and Maiy, Cap. I 1689 

An Ad fan ) amoving and preventing all Questions and Disputes 
(dbncei nxng the Assembling and Sitting of this present Parliament 

For preventing all doubts and scruples ■winch may in any wise 
arise concerning the meeting, sitting and proceeding of this present 
Parliament, be it declared and enacted 

II. That the Lords Spiritual and Temporal and Commons convened 
at Westminster, the two and twentieth day of January m the year of 
Our Lord one thousand six hundied eighty eight and there sitting on 
the thirteenth day of Febiuary following are the two Houses of 
Parliament, and so shall be and are hereby declared, enacted and 
adjudged to be to all intents, constructions and purposes whatsoever, 
notwithstanding any want of writ or writs of summons or any other 
defect of foim or default whatsoever as if they had been summoned 
according to the usual foim, and that this present Act and all other 
Acts, to which the royal assent shall at any time be given before the 
next prorogation after the said thirteenth of Febiuary, shall be under- 
stood taken and adjudged in law to begin and commence upon the 
said thirteenth of February on which day their said Majesties at the 
request and by the advice of the Lords and Commons did accept the 
crown and loyal dignity of King and Queen of England, Fiance and 
Iioland and the dominions and territories thereunto belonging 

(III repeals 30 Cha II. c 6 IV provides that the taking of the oaths 
presonbed by this Act shall be as effectual aB taking the oaths prescribed 
by the Act repealed, and that future parliaments shall take the oaths 
prescribed by this Act ) 

V And it is hereby fuither enacted 1 that the oaths above 
appointed by this Act to be taken in the stead and place of the oaths 
of allegiance and supremacy, shall be in the following woids 

VI "I, A B do sincerely promise and swear, that I will he 
faithful and beai true allegiance to their Majesties King William and 
Queen Mary, so help me God ” 

J Sen 1 Will and Mar q S, p, 60 
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VII “I, A, B do swear* that I do, from#ny heart abhor, detest 
and abjure as impious and heietieal, that damnable doctrine and 
position that princes excommunicated or dcpnv#d by the pope jr any 
authority of the see of Rome may bo deposed or murdered by thejr 
subjects or any other whatsoever , and I do declaio, that no foreign 
prmce, person, prelate, state or potentate hath or ought to have any 
power, jurisdiction, superiority, pie eminence or authority, code-,, 
siastical or spiritual, within this realm, so help me God ” 

VIII Provided always and be it declared, that this presofit 
Parliament may be dissolved afioi the usual manner, ns if the same 
had been summoned and called by unit 

(Note that 2 Will and Mai Cap I deals with the “Contention Par- 
liament, 1 ' saying , " Wo (the Lords Spiritual and temporal and Commons) do 
most humbly beseech your Maiesties that . it be enacted that all 
and singular the Acts made and enacted m the said (Convention) I’ailni- 
ment were and are laws and statutes of this kingdom, and as such ought 
to be reputed, taken and obeyed by all the people of this kingdom ") 

(See Rante, H E iv 473 et seq , Mncavlmj , II E i 6f>4 d icq , Ilullmn, 
CH m 93 etscq , Freeman, Giowth of the Eng Constitution, oh. 2.) 


THE LETTERS SUMMONING THE ASSEMBLY OE 
THE CONVENTION PARLIAMENT 

I 

SUMMONS TO THE ASHEM111.Y, H,S3 

Wheieas the Necessity of aftaus du reepme speedy Ad\ «l, we do docile 
all such persons as have served as Knights, Cili-urns and Buigessee, in any 
of the Parliaments that were held during the rugn of the late King 
Charles the Second, to meet us at St James’s upon Wednesday the six and 
twentieth of this Instant December, by Ten of the clock m the Morning 
And we do likewise desire that the Lord Mayor and Coiut of Aldenuen of 
the City of London would be present at the same time , and tliul the 
Common Council would appoint Fifty of tliur number, to be them likewise, 
and hereof we desne them not to fail 

Given at St James’s, the thiee and twentieth day of December, 1088. 

W II PaiNca, op On-ANOK 

By his Highness’ Special Command 

0 IIuuanNfl 


(C J ix 6 ) 



TIIE CONVENTION PARLIAMKN l 


U I 


ll 

ran tettfim tor Electing of members ron tiie convbmion 

^Vliiiroaa the Louis Spiritual and Tempoinl, the Knights, Citizens and 
Burgeses, lieietofora Mcmbeis of the Commons Ilouse of Parliament, 
(luring the reign of diaries the Second, residing m and about the City of 
London, together ruth the Aldermen, and dners of the Common Council 
5f the said city, m this extiaoidinary conjuncture at onr request, severally 
assembled, to advise as the best imnnei how to attain the Ends of our 
declaration, m calling a free Parliament, foi tire Preservation of the 
Protestant Religion, and restoring the Rights and Liberties of the King- 
dom, and Settling tlia same, that they may not be in danger of being ogam 
subverted, have advised and desucd us to cause our Letters to be written 
and directed, foi the Counties, to the Coioneis of the respective Counties , 
and for the UmvciBities, to the lespective Vice-Chancellors, and for the 
Cities, Boionghs and Cinrpic-Poits, to the Chief Magistrate of each respec- 
tive City, Eoiough and Cmque-PoiL , containing Directions for the 
choosing, m all «uth Counties, Cities, Umveisities, Boioughs and Cmquo 
Poits, within Ton Days aftci the Receipt of the said respective Letteis, 
,flucli a Number of Persons to repiesent them, as from every such Place is 
or are of Right to be sent to Pailianient , of which Elections, and the 
Times and Places theieol, the respective olTueis shall give Notice, the 
Notice for the intended Election, in the Counties, to be published in the 
Mailcet- Towns within the respective Counties, by the space of Five Days, 
at the least, btfoio the said Election , and for the Universities, Cities, 
Boroughs and Cmque-Poits, m eveiy of them respectively, by the space of 
Three Days, at the least, before the said Election The said Letters, and 
the Execution theieof, to be letumed by such officer and officers who shall 
execute the same, to the Cleik of the Ciown m the Court of Chancery, so 
as the Peisons, so to be chosen, may meet and sit at Westminster the Two- 
and Twentieth Day of Januaiy next 

We, heaitily desiring the Performance of what we have m oui Said 
Declaration expressed, in pursuance of the said Advice and Desire, have 
caused this our Letter to he mitten to you, to the Intent that you, truly 
and upiightly, without Eavoui or Affection to any Person, or in direct 
Practice or Pioceedmg, do and execute what of your Part ought to be 
done, according to the said advice, for the due execution thereof , the 
Elections to he made by such Persons only, as, according to the ancient 
Laws and Customs, of Right, ought to choose Members for Parliament , 
and that you cause a Return to be mude, by Certificate under your Seal, 
of the Names of the Peisons elected, annexed to this our Letter, to the 
said Ch’ik of the Ciown, holme the said Two-and-Twentietli Day of 
January 

Given at St James’s, the Nine and Twentieth Duy of December, m the 
Year of our Loid 1688 

(C J ix 7, 8 ) 
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THE MUTINY ACT 

1 Will and Mm. Cap 5, 1689 

[Ths text printed liclow is that of the First Mutiny Act, tho pushes 
printed m brackets oi appended m tliu notes being additions made between 
1689 and 1832, to illustrate the growth of this important Statute Only 
those additions which imply eithci a new principle oi ,m important < x- 
tension of the scope of the Act aie noted Finely adminislratno detail", 
which run to gicat lengths m the latei forms of the Statute, me passed 
ovei See especially Cllode , The Military Forces of the Crown, i. and 
appendices, and the same author’s Military and Maitial Law, eh. n., and 
the introduction to the Manual of Military Law, cli n , by Lout Thnaq 
Other authorities Ranle, H E iv 502-579 , Macaulay, II E i G74 el seq , 
Hallam , C H in 149 , Dney, L 0 ch i\ , Stephen, II 0 L i 204 cl seq,] 

An Act f ot punching Ojj'ueis and Soldiers who shall Mutiny oi 
Deseit then Majesties' Seivice \in England oi Ireland] 1 * ( and jot 
punishing false Musteis ) 1 (and foi payment of (the Aimy and) 
Quaiteis ) 3 

Whereas, the raising or keeping a standing Aimy witlun tins 
Kingdom in tnno of peace unless it be with tho consent of Parliament 
is against law 3 And wheioas, it is judged nccessaiy by their 
Majesties and this present Parliament That [during this time of 
danger] 4 * several ( 6 ) of the Forces which are now on foot should bo 
continued and others raised foi tho safety of the Kingdom, for the 
Common Defence of the Protestant Keligion and for (the reducing of 
Ireland) 8 (carrying on the War with France) 7 (the preservation of 
the libeities of Europe) 8 (a Guard 0 to his Majesty’s Royal Person, 

I Added 1 Will and Mar Sees 2, c 4 Omitted 13 and 14 Will III. c. 2 

3 Added 1 Anne, Stat 2, c 20 

5 Bill of Rights (1 Will and Mai Soss 2, c 2) 

4 Omitted 13 and 14 Will III c 2 

II "A number of tioops, not exceeding 8,000 moil” (12 Anno, c 13), and 
henoeforward tho numbor is always specdiod 

0 Omitted 13 and 14 Will III c, 2 

1 2 Will and Mar Seas 2, c 6 

8 Inserted 13 and 14 Will III o 2, and retained 1 Anne, Stat 2, c. 20 

\ Formula first adopted in 12 Anne, c 13, tbs first Aot passed in time of 
peace 
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the safety of tins Kingdom (and of Mipytessing this present Rebel- 
lion]^ and thi* Defunct of her Majesty's Dominions beyond the seas) 
(the preservation of yie Unlaneo of Power m Europe), 11 

Anil, whereas, no man may be forejudged of Life or Limb, 12 or sub. 
j?cted (in time of peace) 13 to any kind of punishment ( within this 
Roalm) u by Martial Law, or in any other manner than by tho judg- 
I ment of his Peers, anil according to the known and established Laws 
rof this Realm 15 Yet novoitholess it being requisite for retaining 
fjijch forces as are 01 shall be raised during this exigence of Affans in 
their duty an exact Discipline he observed And that Soldiers who 
shall Mutiny or stir up Sedition or shall desert their Majesties’ 
Service (within this Realm or tho Kingdom of Ireland) 10 be brought 
to a moie exemplary and speedy Punishment than the usual foims 
of Law will allow 

II Re it therefore onacted by the King and Queen’s most excellent 
Majesties by and with the Advice and Consent of the Loide Spnitual 
and Tempoial and Commons in tins presont Parliament assembled, 
and by the authority of the same, That fiom and after the 12th day 
* of April, a.d 1689, 17 cvciy person being in their Majesties’ Service 
m the Anny, and being mustorod and in pay as Officer or Soldier, 
who shall at any time befoul the 10th day of Novomboi, ad 1689, 
excite, cause or join in any mutiny or sedition in the Army or shall 
doBort Their Majesties’ Service m the Army, Bhull suffei death or 
such other Punishment as by a Court-Martial shall bo inflicted 

'OIL And it is hereby fuitlier enacted and declared, That Their 
Majesties or tho General of thoir Aimy for the time being, may by 
vntue of this Act liavo full power and authonty to grant Commissions 
to any Lieutenants General oi othei Officers, nob under the degree 
of Colonels, from time to time to call and assemble Court-Maitials 
for punishing such offences as aforesaid 

IY And it is hereby fuitlier enacted and declared, That no 
Court-Martial which shall have power to inflict any punishment by 

10 Inserted 1 Geo I. Stat 2, e 34 

11 13 Goo I, c, 4 

13 25 Edw III Stat 5, o 1, 8 Oha I o. 1 (Petition of Right) 

13 1 Will and Mai Sess 2, o 4 

l -* lb si cit 

15 Magna Oaita, Art 39 , 25 Edw III, St 6, g 1,3 Glia I, c, 1 

10 1 Anne, Stat 2, t 20 By 7 Anno, c 4, “ tlus realm ” implies the extension 
ot the Act to Scotland See § 39 of tho Act But special pionsion for Sootch 
Ian is provided by 4 Geo I o 4, § 19 

17 The date is inserted annually in each Act 
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virtue of this Act for the* 1 offences aforesaid shall consist of fewer 
than thirteen, whereof none to be under the Scgree of Captains 


V. Provided always, That no Field Officer ISo tried by othpr than 
Field Officeis. And that such Couit-h Initial shall have power and 
authority to administer an oath to any witness in order to the 
examination or trial of the offences aforesaid, 


\/ "VI. Provided always, That nothing in tins Act contained slmlfc, 
extend or be construed to exempt any Officm or Soldici whatsoever 
from the ordmaiy process of Law. ** 

VII Piovided always, That tins Act, 01 an} thing therein con- 
tained, shall not extend or be any w'.ays eon Aiucd to extend to 01 
concern any of the Militia Forces of this Kingdom 13 

VIII Provided also, That this Act shall continue anil he in foicc 
until the said 10th day of Novembor, a n 1680, 


IX. Provided always, and be it enacted, That in all trials of 
offenders by Courts Maitial to ho held by vnLuc of this Act, whom 
the offence may he punished by Death, ovoiy officer piesent at fatuh* 
trial, befoie any pioceedmg he had thereupon, shall t ike an oath 
upon the Evangelists bofoic the Court (and the Judge Advocate oi In , 
Deputy shall, and aro lieiohy mspectivcly authon/od to administer 
tho same) m these words, that is to say , — 

“You shall well and truly tiy and dotonnme according to your 
evidence now bofoio you between Oui Sovereign Lmd and Lady the 
King and Queen’s Majesties and the Prisoner to ho tried, 

So help you God ” 


X And no sentence of Death shall he given against any offender 
in such case by any Couit Maitial, unless nine of thirteen Officers 
present shall concur therein And if thoie be a groatci number 
of officers present, then the judgment shall pass by the coneuircnro 
of the greater pait of them so savom, and not otheiwi.se , and no 
Proceedings, Trial or Sentence of Death shall ho had oi given against 
any Offender, but between the houis of eight in tho morning and 
one m the afternoon 


18 Tho Militia wore included by 47 Geo III o 62, § 100, by winch "all 
troops m Pay” under a commissioned olhoei m any of the Domimnns of the 
Crown or in places “ m possession of subjects of the Glow n ” ue brought uiuh r 
the operation of the Act Tho Volunteois and Yooniamy wno oi gaumed by 4 1 
Gao III o. 64 (1804) Foi vnnous statutes dulling as occasion lcqmrod with 
bom and the leservo forces see Clodc, op cit 
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13 (31 wsut A>l'li >1 line ih to uitwtuing 1 Will mil Mh, Si i 2, e 1, and m 
Milrup^ nt Ac I J # 

2,1 1H awl 11 Mill III c, 2, l (’mlits llir l’ctitinn <>t Bight mil '!1 Chit II c i 
§ 3 -’, awl adds clauses ns to powei to billet soldi! is 
31 13 and 11 Will III ( 2, 4)21, o\ti mil the Act to It iscy and Guenwy, butas 
to payment and miistmng only, Tlio Channel Islands weie not included till 
"BO Geo II o. 0 (1757) 

t ® 13 and Id Will III o 2, § 33, extends tho Aot as to punishment of Muti- 
neers) and Doscitcis to Inland 


M Coircspmtdcuco with tho ouomy “out of England oi upon tho Sea " puuish- 
ahle ns IIigliTteiison hy 1 Anno, Stat 2, c 20, $ 30 

SJ Towel given to make ai tides of war, cte , “as might have been done by her 
Majesty's authonly beyond tho Seas m tho 1’ lino of Wur bofoi e tho making of tins 
Act" by 1 Anno, Slat 2, i 20, § 39 

25 Tlie M nines whilst on slimo to he midi l the Act by 1 Anne, Stat 2, c 20, 
§ dfi They wile furnished with a si palate annual Act — tho Mirme Mutiny Act 
—28 Geo II c 11 


^ Powa to ph id the genual issuo for oxecutiug tho Act by 1 Anno, Stat 2, 
* e 20, ^ 52 

37 No volunteer liable to Piocess 1 Geo I Stat 2, o 34, Ait 47. 

28 Powoi to constitute Cotuts Maitinl in any of the Clown’s dominions beyond 
the sons or ohowlimo beyond the seas by 12 Anno, o 13 

211 Power to make Ai tides of Win and constitute Coiuts Maitinl “as woll 
within tho Kingdoms of Groat Butaiu uud Ireland, as m any of his Majesty’s 
dominions beyond tho seas " (d Goo I o d) [But It eland was oxolnded betweon 
1782 and 1801, a stipulate Mutiny Aot being passed by tho lush rniliamcnt ] 
This powoi was ovtonded to include tho army without tho dominions, but tho 
Ai tides of Wai foi tioops without tho dominions of tho Crown hy 43 Geo III 
c 20 still jostod on pierogativc 

30 Tho Butish Army in India was bi ought undoi the Aot by 20 and 27 Yict 
e 48 (1803) 

31 Tho Aot and the statuloiy Articles of Wai weio extended to troops without 
as well as within thu dominions of tha Ciown by 53 Geo III o 17, § 140, i e 
tho pm ogative Ai tides ot Wai weio now made statutory 
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the judges of any court, ^having cognisance of capital and lesser 
crimes, arc under the obligation of an oath lfi lcspect of the one, uiul 
not of the other 

9thly, Because the Articles of Wai thought necessaiy ti sccmo 
the discipline of the aimy, m many cases unprovided foi hy foia 
Bill, ought, in our opinion, to have been inseiled tlieiein, m like 
manner os the Articles and Orders for regulating and governing the 
navy were enacted m the thnteenth year of King Chailes II , to tl* 
end that due consideration might have been had by Puiliamcnt of 
the duty enjoined by each article to the soldiois, and of the measure 
of their punishment, whereas the sanction of Parliament is now 
given by this Bill to what they have had no opportunity to considei. 

lOthly, Becnuso the clause in this Bill enabling Ins Majesty to 
establish Articles of Win, and erect courts maitial, with power to 
try and determine any offences to he spocihed in stub Ai Licks, and 
to inflict punishments for the samo within this Kingdom m time of 
peace, doth (as wo conceive) in all those instances, vest a solo 
legislative power m the Crown, which power, how safely soever it 
may be lodged with his present Majesty, and how tendeily soever 
it may he exercised by him, may jet piovo of dangeious consequence, 
should it be drawn into piececlont in futuio leigns 


(llth reason, dealing with locoieiy of debts and puicly technical points 
of legal piuceduic, omitted ) 


Binglfy 

North and Grey 
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(L J Febnmry 24, 1718 Hoye is, PL i 211 et siq ) 
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* XIY 

t THE CORONATION OATH ACT 

* 1 Will and Mar Cap 6, 1689. 

An Act for establishing the coronation Oath 

I Wheieas by the law and ancient usage of tins realm, the kings 
ai)$ queens thereof have taken a solemn oath upon the Evangelists 
at their respective coronations, to maintain the statutes, laws, and 
customs of the said realm, and all the people and inhabitants thereof, 
m their spiritual and civil rights and properties But forasmuch as 
the oath itself on such occasion administered, hath heretofore been 
framed m doubtful words and expressions, with relation to ancient 
laws and constitutions at this time unknown To the end thereof 
that one uniform oath may be in all times to come taken by the 
kings and queens of this realm, and to them respectively administered 
at the times of their and every of their coronation ; may it please 
"your Majesties that it may bo enacted , 

II And be it enacted That the oath herein mentioned, and 
hereafter expiessed, shall and may be administered to their most 
excellent Majesties King William and Queen Mary, (whom God long 
preserve) at the time of their coronation in the presence of all persons 
that shall be then and there present at the solemnizing thereof, by 
the Archbishop of Canteibuiy, or the Archbishop of Yoik, or either 
of them, or any othei bishop of this realm, whom the King’s Majesty 
shall thereunto appoint, and who shall bo hereby thereunto respectively 
authorized, winch oath followeth and shall be admmisteied m this 
manner, that is to say , 

(Foi the text of the Coronation Oath as here enacted see pp 66-68 ) 
Then the king and queen shall kiss the Book 
IV And be it fuithei enacted, That the said oath shall be m like 
manner administered to every King or Queen that shall succeed to 
the Imperial Crown of this realm, at their respective coionations, by 
one of the archbishops or bishops of this realm of England, for the 
time being, to be thereunto appointed by such King or Queen 
respectively, and m the presence of all persons that shall be attending, 
assisting, or otherwise present at such their respective coronations , 
any law, statute, or usage to the contrary notwithstanding 

(See Wickham Legg, Eng Coronation Records Macaulay, HE i 'PIS 
Eor the Declaration against Tiansubstantiation see p 82 and note ) 
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ing to your power botli to God, the 
holy Church, the Clergy and the 
people ? 

Kvruj I will keep it 
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C 


shall not fiom henceforth ho required or enjoined, not any person 
suffer any forfoituie, penalty, or loss, by the r not taking, subscnbing 
01 making the said oath, or the said recited pait rf tho said declaration, 
the last fore-mentioned statutes, or any othei law or statute to the 
contrary notwithstanding 

XII And he it enacted, That the oaths that are intended and 
required to he taken by this act, are the oaths m those c\piess woids 
heieafter following , 

(For the terms of the oatli see 1 Will and Mar c 1, p GO ) * 

XIII And lie it fmthei enacted That tho names of all and 
singular sucli poisons and officois afoiesnid that do or shall, m the 
courts of Chancery and King’s Bonch, and tho quaitor sessions, take 
the oaths by this act roquued , shall bo m the said respective 
courts of Chancery aud King’s Bonch, and tho quartei sessions, lmollcd 
with the day and time of then taking tho same, m lolls mado and 
kept only for that intent and puiposc, and foi no othei 

(XIY and XY Piovision foi membeis of G'oipoi aliens and oilmen who, 
could not take the abrogated oaths XVI The King may allow to twelve 
of the nonjurant clctgy subsistence ) 

(See Rogas, PL i 71, 72, 77 , Macaulay, 1IE l 701 d , n 07 d sciy , 
Lathbunj, The NonJiuois, Ovaton, The Non-.Turois, I’m It Hisl v , 
Pa ry, H C E m x\xv ) 


XVI 

THE TOLERATION ACT 

1 Will and Max. Cap 18, 1689 

An Act foi exempting then Majesties Pi ofestant Subjects , rtijfai mg 
fiom the Church of England, fiom the Penalties of ceitam Laws 

Forasmuch as some ease to scrupulous consciences m the oveicise 
of leligion may be an effectual means to unite their Majesties’ 
protestant subjects m interest and affection 

II. Be it enacted That neithci the statuto made in the three 
and twentieth year olj the leign of the lato Queen Elizabeth, 
intituled An act to letam the Queen’s Majesty’s 1 subjects in their 
due obedience , nor the statute made in tho twenty-ninth year of the 

1 23 Eli/ o 1 ( Frothero , 0 D 74) 
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said Queen, intituled An act 2 for the moje speedy and due execution 
of certain branches of*the statute made m the three and twentieth 
year of the Queen’s Majesty’s reign, viz the aforesaid act , nor that 
branch or clause of a statute made in the first yeai of the reign of the 
s 5 ld Queen, intituled, An act 8 for the uniformity of common prayei 
and service m the church, by all persons, having no lawful or 
reasonable excuse to be absent, are required to resort to then parish 
fchuich or chapel, or some usual place where the common prayei shall 
be used, upon pam of punishment by the censuies of the church, and 
also upon pam that every person so offending shall foifeit for every 
such offence twelve pence , nor the statute 4 made in the thud year of 
the reign of the late King James the first, intituled, An act for the 
better discovering and lepressmg popish recusants , nor that other 
statute 6 made in the same year, intituled An Act to prevent and avoid 
dangers which may grow by popish recusants , nor any other law or 
statute of this realm made against papists or popish lecusants , 
except the statute made in the five and twentieth year of King 
Charles the second , 6 mtitulod, An act for preventing dangeis which 
“may happen from popish recusants, and except also the statute 7 
made in the thirtieth year of the said King Charles the second, 
intituled an Act for the more effectual preserving the King’s peison 
and government, by disabling papists from sitting m either house of 
parliament, shall be construed to extend to any peison 01 persons 
dissenting from the church of England, that shall take the oaths 
mentioned in a statute 8 made by this present parliament, and 
that shall make and subscribe the declaration mentioned m a statute 
made in the thirtieth year of the reign of King Charles the second , 9 
which oaths and declaration the justices of peace at the general 
sessions of the peace, aie hereby required to tender and 

administer to such persons as shall offer themselves to take, make, 
and subscribe the same, and thereof to keep a legister and likewise 
none of the persons aforesaid shall give or pay, as any fee or reward, 
to any officer or officers belonging to the court aforesaid, above the 
sum of sixpence, nor that more than once, for his or their entry of 
his taking the said oaths, and making and subscribing the said 

9 28 and 29 Eliz o 6 ( Piothe.ro , 0 D 88) 

3 1 Elu c 2 {Prothero, p 13) 

4 3 and 4 Ja I c 4 ( Piothero , p 256) 

8 3 and 4 Ja I o 5 ( Proihcro , p 262), 

0 25 Glia II o 2 (see p 39) 

1 30 Cha II St 2, c l 

8 1 Will and Mai c l (see p 55) • 

9 30 Glia II St 2, c l 
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declaiation , noi above the feather sum of sixpence foi any certificate 
of the same, to be made out and signed by the officer 01 officers of 
the said court f J> 

III And be it further enacted That all persons ah endy 

convicted or prosecuted m order to conviction of recusancy, 
grounded upon the aforesaid statutes, or any of them, that shall take 
the said oaths mentioned rn the said statute 10 in this piesent parlia- 
ment, and make and subscribe the declaration aforesaid, and to 
be thence lespectnely certified into the Exchequer, shall be thence- 
forth exempted and discharged fiom all the penalties, sei/mus, 
forfeituies, judgements, and executions, incuired by force of any of 
the aforesaid statutes, without any composition, foo, or further 
charge whatsoever 

IV And he it further enacted That all persons that 
shall . . take the said Oaths, and make and suhBcnbe the declara- 
tion aforesaid, shall not be liable to any pains, penalties, or foi- 
feituros, mentioned m an act made m the five and thirtieth year of 
the reign of the late Quean Elizabeth 11 . nor an act 12 made m 
the two and twentieth yoar of the leign of the lato King Charles the- 
second, , noi shall any of the said poisons be pioseculed in any 
ecclesiastical couit, for 01 by reason of then nouconfoimiiig to the 
church of England 

V Piovided always, That if any assembly of persons dissenting 
fiom the Church of Englaud shall bo had m any place fen religious 
woiship with the doors locked, bailed, 01 bolted, during any' timo of 
sucli meeting together, all and eveiy person 01 poisons, which slull 
come to and be at such meeting, shall not receive any benefit from 
this law, but be liable to all the pain and penalties of all the afme- 
said laws recited m this act, for such then meeting, notwithstanding 
his taking the oaths, and making and subsciibmg the declaiation 
afoiesaid 

VI Provided always, That nothing horom contained shall exempt 
any of the persons aforesaid from paying of tithes or other parochial 
duties, or any other duties to the cliuich 01 numstci, noi from any 
prosecution m any ecclesiastical couit, 01 elsewheie for the same, 

(Clause VII allows olficois “scrupling the oaths” to act by deputy,) 

VIII And be it fuither enacted, That no poison dissenting 
from the Church of England m holy oidcrs, <u piolended holy oidcis, 
or pretending to holy orders, nor any preachei or teacher of any con- 

10 1 'Will and Mar c i 

11 as lh z o i, m 22 Cha, II. c.T(se« j, 35), 
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gregation of dissenting jmotestants, that shall make and subscribe the 
declaration afoiesaid, and take the said oaths and shall also 
declare! his approbation of and subscribe the articles of religion 
mentioned m the statute 18 made m the thirteenth year of the reign 
of The late Queen Elizabeth, except the thiity-fourth, thirty -fifth, and 
thirty-sixth, and these words of the twentieth article, viz [The 
chinch hath power to decree rites oi ceremonies, and authonty m 
contioversies of faith, and yet] shall be liable to any of the pams or 
penalties mentioned m an act 14 made m the seventeenth year of 
the leign of King Charles the Second, nor the penalties 
mentioned in the aforesaid act 16 made in the two and twentieth year 
of his said late Majesty’s reign, for or by reason of suob peison’s 
preaching at any meeting for the exercise of religion , nor to the 
penalty of one hundred pounds mentioned in an act made m the 
thirteenth and fourteenth of King Chailes the Second , 10 for 
officiating m any congregation foi the exercise of religion permitted 
and allowed by this act 

* (tj IX The subscription to be icgisteied ) 

X And whereas some dissenting protestants sciuple the baptizing 

of infants , he it enacted That evciy peison m pretended holy 
ordeis, 01 pretending to holy orders, 01 preachei, or teachei, that shell 
suhscube the aforesaid articles of religion, except bcfoie excepted, and 
also except part of the seven and twentieth article touching infant 
baptism and shall take the said oaths, and make and subscribe the 
declaration afoiesaid, eveiy such peison shall enjoy all the 

privileges, benefits, and advantages, which any othoi dissenting 
minister, as afoiesaid, might have or enjoy by virtue of this act 

XI And be it fuithei enacted That every teacher or preacher 
in holy orders, or pretended holy orders, that is a minister, preachei, 
01 teachei of a congregation, that shall take the oaths herein lequned, 
and make and suhscube the declaration afoiesaid, and also subscribe 
such of the aforesaid articles of the Church of England, as aie 
required by this act, shall be thenceforth exempted from serving 
upon any jury, or fiom being chosen or appointed to beai the office of 
churchwarden, oveiseer of the poor, or any other parochial or ward 
office, or other office in any bundled of any shire, city, town, parish, 
division, or wapentake 

11 13 Ehz o 12, § i ( Piothcio , p 14) 

14 17 Cha II o 2 (see p 33) 

10 13 and 14 Cha II c, 4 


16 22 Olia II o 1 
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decimation , nor above the further sum of sixpence for any certificate 
of the same, to be made out and signed by the officer m oflkcis of 
the said comt * j" 

III And ho it fiuthar onacted That nil poisons alieady 
convicted or piosecutcd in older to conviction of leuisaney, 
grounded upon the afoiesaid statutes, or any of them, that shall take 
the said oaths mentioned in the said statute 10 in this present parlia- 
ment, and mike and subscribe the decimation afoiesaid, . and to 
be thence icspcctivoly coitified into the Exchequer, shall he thence- 
forth exempted and disc lunged fuun all the penalties, seizin es, 
forfeitures, judgements, and executions, mem ml by fone of any of 
the afoiesaid statutes, without any composition, foe, cn further 
cliaige whatsoever 

IV And Ik; it fuitlici enacted That all , persons that 

shall , , take ilio said Oaths, and mala and subscribe the declara- 

tion afoiesaid, shall not bo liable to any pains, penalties, or fm- 
fcituies, mentioned m an act made in the five and Umlieth year of 
the reign of the late Queen Elizabeth 11 1101 an act 12 made qi 
the two and twentieth yeai of the icign of the late King Chailcs the 
bocond, 1101 shall any of the said poisons lie proseeuled m any 

ecclesiastical coml, for 01 by leastm of then uonconfoiming to the 
chinch of England 

V Tiovidi d always, That if any isamildy uf poisons dissc ntmg 
from I, ho Chilli h of Engl mil ‘lull lie hail in any place fin religious 
voiship with the doois linked, bailed, cn bolted, dining any time of 
Huc-b meeting logethcu, all and e\uy poison oi poisons, which shall 
come to and lie at such meeting, shall not receive any benefit fiom 
this layv, but ho liable to all the pam anil penalties of all the afniu- 
saul laws lecitod m this act, for such then meeting, nolys lthstanding 
Ins taking the oaths, and making and subsenbing the dcclaiation 
aforesaid, 

VI, Piovnled always, That nothing hcicin contained bhall . exempt 
any of Ihcs persons afoiesaid from paying of tithes 01 other paioclmil 
duties, 01 any other duties to the church oi inmislei, nor fiom any 
probucution in any ecclesiastical couif, oi else when o fm* the same 

(Clause VII allow s ofiiceis “ w nipling the oaths ” to m t by deputy ) 

VIII And he it ftnlhoi enaited, That no jieison dtssuiting 
from the Ghurch of England m holy onlcis, or pretended holy orders, 
or pretending to holy ouleis, noi any pieac her oi tcaclior of any con- 
* 10 1 Will ami Mar c l 

11 3 r > Eh? o l. 11 22 Ch a II c 1 (see p 3 f) 

r> 
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gregation of dissenting grotestants, that skill make and subscribe the 
declaration aforesaid, and take the said oaths and shall also 
declare) his approbatifin of and subscribe the articles of religion 
mentioned in the statute 18 made m the thirteenth year of the leign 
of The late Queen Elizabeth, except ihe thirty-foui th, thirty-fifth, and 
thnty-sixth, and these words of the twentieth article, viz [The 
church hath powei to decree utes or ceremonies, and authority m 
controversies of faith, and yet] shall be liable to any of the pains or 
penalties mentioned m an act 14 made m the seventeenth yeai of 
the reign of King Charles the Second, . nor the penalties 
mentioned in the aforesaid act 16 made in the two and twentieth yeai 
of his said late Majosty’s reign, for or by reason of such person’s 
pieachmg at any meeting foi the exeicise of religion, nor to the 
penalty of one bundled pounds mentioned m an act made in the 
tlniteenth and fourteenth of King Chailes the Second , 10 for 
officiating in any congregation for the exeicise of religion permitted 
and allowed by this act 

* (ij IX The subscuption to he legisteied ) 

X And whereas some dissenting protestants sciuple the baptizing 

of infants , ho it enacted That every person m pietended holy 
orders, or protending to holy ordeis, or preacher, or teachei, that shall 
subscribe the aforesaid articles of religion, except befoio excepted, and 
also except part of the seven and twentieth article touching infant 
baptism and shall take the said oaths, and make and subscribe the 
declaration afoiesnid, every such peison shall enjoy all the 

privileges, benefits, and advantages, which any other dissenting 
minister, as afoiesaid, might have oi enjoy by virtue of this act 

XI And be it fuithei enacted That every teacher or preacher 
in holy oiders, or pretended holy orders, that is a minister, preachei, 
or teachei of a congregation, that shall take the oaths herein lequned, 
and make and subsenbe the declaration aforesaid, and also subscube 
such of the afoiesaid articles of the Church of England, os are 
required by this act, shall he thenceforth exempted from serving 
upon any jury, or from being chosen oi appointed to bear the office of 
churchwarden, overseer of the pool, or any other parochial or waid 
office, or othei office in any bundled of any shire, city, town, parish, 
division, oi wapentake 

n 13 Eli? c 12, $ l {Piolhcio, p 14) < 

14 17 Clm II c 2 (soe p 33) 16 22 01m II c 1 

10 13 and 14 Oha II c 4 
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(§ XII permits a justice of the peace to tendei the oath and preacnbes 
a penalty if the oath so tendered is not taken ) r 

XIII 16 And whereas there are certain otfioi poisons, di^senteia 
from the Church of England, who sciuple the taking of any oath ho 
it enacted by the authority aforesaid, That every such person slTall 
make and subscribe the aforesaid declaration, and the declaration of 
fidelity following, viz 

‘I A B do sincerely promise and solemnly declaie befoio God 
and the woild, that 1 will be tiue and faithful to King William jjtid 
Queen Mary , and I do solemnly pi of ess and declaie, That I do fiom 
my heait abhoi, detest, and lenonnre, as impious and heictical, that 
damnable doctnno and position, That pnneos excommunicated or 
deprived by the Pope, or any authoiity of the see of Koine, may be 
deposed oi murdered by their subjects, or any other whatsoever, and 
I do declare, that no foreign punce, person, prelate, stato, or potentate 
hath, or ought to have, any power, jurisdiction, supenoiity, pre- 
eminence, or authority, ecclesiastical oi spmtual, within this realm ’ 

And shall subsenbe a profession of their cliristun belief m these 
woids 

TAB piofess faith m God the Ealhei, and in Jesus Olm&t Hih 
eternal Son, the tine God, and in the Holy Spuit, one God blessi d 
foi evermore, and do acknowledge the Holy Scriptmus of the Old 
and New Testament to be given by divine iiispnation ’ 

(Tile remainder of the section exempli all who make the subset ipl ion 
fiom penalties piescubed by D Ehz t i , 13 and 1 1 Cm TI c 1 ) 

(§§ XIV and XV presenbe toi “puigmg” aftei lefusnl of the oaths ) 

XVI Provided always, and it is the turn intent and mounmg of 
this act, That all the laws made and piovuled for the frequenting 
of divine service on the Loid’s day, commonly called Sunday, shall 
he still m foice, and executed against all persons that olfond against 
the said laws, except such poisons come to some congregation or 
assembly of religious uoiship, allowed or peinutted by this act, 

XVII Piovided always, That neither this act, nor any 

clause, article, or thing herein contained, shall extend to give 
any ease, benefit, or advantage to any papist oi popish lcuuunt 
whatsoever or any poison that shall deny in Ins pleaching oi writing 
the doctrine of the Blessed Trinity, as it is dcclaied in the ufoiesuid 
articles of religion 


10 Altered us to Quakeis by 8 Geo I c (i 
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• THE BILL OF RIGHTS 

(§ XVIII. prescribes penalties for disturbance of leligious worship per- 
mitted by law ) * 

XIXj Provided always, That no congregation or assembly for 
religious woiship shall he permitted or allowed by this act, until the 
place of such meeting shall he certified to the bishop of the diocese, or 
to the archdeacon of that aichdeacomy, or to the justices of the peace 
at the geneial or quarter sessions of the peace foi that county, city, or 
place m which such meeting shall be held and registered m the said 
bishop’s or archdeacon’s couit respectively, or recorded at the said 
general or quarter sessions , the register or cleik of the peace whereof 
is hereby lequired to register the same, and to give certificate thereof 
to such person as shall demand the same, for which there shall he no 
greater fee noi reward taken than the sum of sixpence 

( Macaulay , 1 695 et seq , Hctllcm, m 170, Peu^HCE ill xxxiv ) 


. XVII 

THE BILL OF EIGHTS 

1 Will and Mai Sess 2, Cap 2, 1689 

An Act declaremq the Rights and Liberties oj the Subject and 
Setlemg the Succession of the Oiownc 

I, Whereas the Lords Spirituall and Temporall and Commons 
assembled at Westmmstei lawfully fully and freely representing all 
the Estates of the People of this Realme did upon the thnteenth 
day of February in the year of our Lord one thousand six hundred 
eighty-eight present unto their Majesties then called and known by 
the Names and stile of William and Mary Prince and Prmcesse of 
Orange being present in their proper Persons a certain Declaiation 
and Wiitemg made by the said Lords and Commons m the Words 
following viz 

Whereas the late King James the Second by the Assistance of 
diverse evill Councellois Judges and Ministers imployed by him did 
endeavour to subvert and extirpate the Protestant Religion and the 
Lawes and Liberties of this Kmgdome 

By Assumemg and Excel cismg a Power of Dispensing with and 
suspending of Lawes and the Execution of Lawes without Consent 
of Parlyament 



76 


STATUTES AND DOCUMENTS 


« 

By Committing and Brosecuting diverse Worthy Prelates for 
humbly Petitioning to bee excused fiom *Concuirmg tn the r.aid " 
Assumed Power * J 

By issuemg and cansemg to lie executed a Commission under the 
Great Seale for Electing a Court called the Couit of Coimnissionm 
for Ecclesiasticall Causes 

By Levying Money for and to the use of the Crown c by Pretence 
of Pierogativo for other time and in other nmmier then the same 
was granted by Pmly ament . 

By raising and keeping a Standing Aimy within this Kmgdome 
in time of Peace without Consent of Pailyamcnt and Qiuutonng 
Soldiers contraiy to Law 

By causing severall good Subjects being Piotostaiits to be din- 
armed at tho same time when Papists wero both Aimed and I m ployed 
contrary to Law 

By Violating the Eioedome of Election of Membeis to Serve tu 
Parlyament. 

By Prosecutions m the Court of Kings Bench for Matters and 
Causes cognizable onely in Parlyament and by diveise otliei Arbitral^ 
and Illegal Courses 

And wheieas of late yeares Paitiall Coirupt and Unqualifycd 
Persons have been returned and saved on Juryes m Ttyalls ami 
particularly diveise Jurors in Tryalls for High Treason which wore 
not Freeholders 

And oxcossive Bade hath been mptiml of Persons committed in 
Criminal Cases to elude tho Benohtl of the Law fa made foi the 
Liberty of tho Subjects 

And excessive Fines have been imposed 

And illogall and ciuell Punishments inflicted 

And severall Grants and Promises made of Fines or Forfeitures 
before any Conviction 01 Judgement against the Poisons upon wliome 
the same were to be levyed 

All which are utteily and duectly eontiary to the knownc Lawos 
and Statutes and iieedome of this Rea] me 

And whereas the said late King Jnmos the Second having abdi- 
cated the Government and the Throne bein g theiehy vacant Ills 
Highnesso the Prince of Change (wliome it hath pleased Almighty 
God to make the glorious Instnuuont of Dulivenng this Kmgdome 
from Popery and Arbitrary Powei) did (by the advice of tho Louis 
Spirituall and Tempoiall and diveise punupall Lemons of the 
Commons) cause Letters to ho written to the Loids Spirituall and 
Temporall being Protestants and other ^Letters to the severall 



Countyes Cityes Universities Burroughs gnd Cinque Ports foi the 
choosing of such Persons to represent them as weie of right to be 
sent to Parly ament to ftieete and sit at Westminster upon the two and 
twenty eth day of January m this yeaie One thousand six hundred eighty 
an 3 eight m order to such an Establishment as that their Religion 
Lawes and Liberties might not again he m danger of hemg Subverted, 
upon which Letters Elections haveiug beene accordingly made 

And thereupon the said Lords Spintuall and Temporall and 
Commons pursuant to their respective Letteis and Elections being 
now assembled in a full and free Representative of this Ration 
takemg into their most serious consideration the best Meanes for 
attaining the Ends afoiesaid Doe m the first place (as their Aunces- 
tors m like ease have usually done) for the Vindicating and Assert- 
ing their Auntient Rights and Liberties, Declare 

f That the pretended Power of Suspending of Laws or the Execution 
of Laws by Regall Authority without consent of Pailyament is illegall 
That the pretended Powei of Dispensing with Laws or the Execu- 
tion of Laws by Begall Authontie as it hath beene assumed and 
ftxeercised of late is illegall 

That the Commission foi erecting the late Couit of Commissioners 
for Ecclesiasticall Causes and all othei Commissions and Couits of 
like Nature aie Illegall aud Pernicious, 

I Tliat levying Money for 01 to the Use of the Cioune by Pretence 
of Prerogative without Consent of Parlyament foi longer time or m 
othei Maimer then the same is or shall be granted is Illegall 

That it is the Right of the Subjects to Petition the King and all 
Commitments and Prosecutions for such Petitioning are Illegall 

I That the laismg 01 keeping a Standing Aimy within the Kmgdome m 
time of Peace unless it bo with Consent of Parlyament is against Law 
That the Subjects which aie Protestants may have Arms for their 
Defence suitable to their Conditions and as allowed by Law 
That Election of Members of Parlyament ought to be fiee 
That the Ereedome of Speech and Debates or Proceedings in 
Parlyament ought not to be impeached or questioned in any Court 
or Place out of Parlyament 

f That excessive Bailo ought not to be required nor excessive Fines 
mposed nor cruell and unusuall Punishments inflicted 
That Jurors ought to be duely impannelled and letuined and 
Jurors winch passe upon Men m Triads foi High Treason ought to 
be Freeholders 

That all Giants and Piomises of Fines and Forfeitures of Particu- 
lar Persons before Conviction are illegall and void 
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And that foi Redre&so«of all Grievances and for tlie Amending 
strengthening and preserving of the Lawes f’ailyanients ought to he 
held frequently * r 

And they doc Ckirne Demand and Insist upon all and singular 
the Premises as then undoubted Rights and Libcities and th.it uoc 
Declarations Judgements Doemgs or Proceedings to the Prejudice of 
the People in any of the said Piemises ought m any wise to be 
dinwne lioieaftei into Consequence or Example. To which De- 
mand of their Rights they aie particularly encouraged by ,tl»e 
Declaration of Ins Highnesse tho Pnnce of Oiango as being the ouidy 
meanes for obtaining a full Redresse and Remedy tbeicin Having 
therefoie an nitire Confidence That his said llighnesso the Pnnce of 
Orange will peifect the Deliverance soo fair advanced by hull and 
will still preserve them from tho Violation of their Rights which 
they have here assoited and from all other Attempts upon their 
Religion Rights and Liberties The said Loids Spmtuall and 
Temporall and Commons assembled at Westminster doc Resolve 
That William and Mary Panes and Prmcesse of Oiange be and ho 
declared King and Queene of England Fiance and Iielnnd and the? 
Dominions theieunto belonging to hold tho Crowne and Royall 
Dignity of the said Kingdomos and Dominions to them the stud 
Prince and Prmcesse duremg then Lives and tho Lito of the Sin 
vivor of thorn And that the sole anil full oxcoiciso of the Rcgall 
Towei be onely m and executed by the said Pnnce of Oiango m the 
Karnes of the said Pnnce and Princesse duioing their joynl Lives 
And aftci then Deceases the said Ciowno and Royall Dignity of the 
said Kingdoms and Dominions to bo to tho Ileucs of tho llody of 
the said Prmcesse And for Default of such Issue to the Princesse 
Anne of Denmark and the Henes of hei Body And foi Default of 
such Issue to the Heires of the Body of the said Pnnce of Oiango 
And the Lords Spiritual! and Teinpoiall and Commons doc pray the 
said Prince and Prmcesse to accept the same accordingly 

And that the Oaths hereafter mentioned be taken by all Persons 
of whome the Oaths of Allegiance and Supremacy might bo requned 
by Law instead of thorn And that tho said Oaths of Allegiance and 
Supiemacy be abrogated 

\j I A B doe sincerely pionnsc and swearo That I will bo fnitlifull 
and beaie tiue Allegiance to their Majostyes King William and 
Queene Mary Soe helpe me God 

■o I A B doe sweare That I doe from my Ileait Abhor, Detest and 
Abjure as Impious and Hereticall this damnable D octane and Posi- 
tion That Princes Excommunicated or Deprived by the Pope or any 
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Authority of the See of Rome may he deposed or murdeied by their 
Subjects, 01 any other whatsoever And I doe declare that noe 
Foieignfe Piince Persoi Pielate, State 01 Potentate hath or ought to 
have any Jurisdiction Power Superiority Preeminence or Authority 
Ecclesiaaticall or Spirituall within this Realme So helps me God 
Upon which their said Majestyes did accept the Giowne and 
Royall Dignity of the Kingdoms of England France and Ireland and 
the Dominions thereunto belonging according to the Resolution and 
De^jre of the said Loids and Commons contained in the said 
Declaration And thereupon them Majestyes weie pleased That the 
said Lords Spirituall and Temporall and Commons being the two 
Houses of Parlyament should continue to sitt and with their Majes- 
tyes Royall Concurrence make effectual Provision for the Settlement 
of the Religion Lawes and Liberties of this Kingdoms soe that the 
same for the future might not be m danger again of being subverted, 
To which the said Lords Spirituall and Temporall and Commons did 
agree and pioceed to act accordingly Now in pursuance of the 
Premisses the said Loids Spirituall and Temporal! and Commons in 
Parlyament Assembled for the ratifying confirming and establishing 
the said Declaration and the Ai tides Clauses Matters and Things 
therein contained by the Eoice of a Lawc made in due Frame by 
Authority of Parlyament doe piay that it may be declared and 
enacted That all and singular the Rights and Liberties asserted and 
claimed in the said Doclaiation are the true auntient and indubitable 
Rights and Libeities of the People of this Kmgdome and soe shall bo 
esteemed allowed adjudged deemed and taken to be and that all and 
every the particulars aforesaid shall be fiinily and strictly liolden and 
observed as they are expressed m the said Declaration And all 
Officers and Ministers whatsoever shall serve their Majesties and 
their Successors according to the same in all times to come And 
the said Lords Spirituall and Temporall and Commons senously con- 
sidering how it hath pleased Almighty God m his marvellous Pro- 
vidence and meieifull Goodness to this Nation to provide and 
preserve their said Majestyes Royall Persons most happily to Raigne 
ovei us upon the Throne of their Auncestors for which they render 
unto him fiom the bottome of their Heaits their humblest Thanks 
and Praises do truely firmly and assuiedly and in the Sincerity of 
their Hearts tbmke and doe hereby lecognize acknowledge and 
declare That King James the Second having abdicated the Govern- 
ment and their Majestyes havemg accepted the Ciowne and Royall 
Dignity as aforesaid Their said Majestyes did become were are and c£ 
right ought to he by the Lawes of this Realme our Soveraigne Liege 
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Lord and Lady King and Queen of England France and Ireland and 
tlie Dominions thereunto belonging in and t(? whose Princely. Persons 
the Royall State Croune and Dignity of tli/ said Roalms with all 
Honouis Stiles Titles Regalities Pieiogatives Poweis Jimsdictions 
and Authonties to the same belonging and appertaining aie rrfinai 
fully rightly and mtirely invested incorporated united and annexed 
And for preventing all Questions and Divisions m tins Realmo by 
Reason of any pretended Titles to the Croune and for preseiving 
a Ceitamty in the Succession thereof in and upon which the Lhnty 
Peace Tranquillity of this Nation doth under God wholly consist and 
depend The said Lords Spnituall and Tempoial and Commons doe 
beseech there Majestyes That it may be enacted established and 
declared That the Crowne and Rcgall Government of the said King- 
doms and Dominions with all and singular the Premisses thereunto 
belonging and appertaining shall bee and continue to their said 
Majestyes and the Suivivor of them duremg their Lives and the 
Life of the Survivor of them And that the mtire peifect and full 
Excercise of the Rcgall Power and Government ho onoly m and 
executed by his Majestie in tho Names of both their Majestyes dure- 
mg their joynt Lives and after their deceases tho said Crowne and 
Premisses shall ho and lcmarne to the Ileircs of the Body of her 
Majestie and for dofaulfc of such Issue to hoi Royall Highnesse tho 
Prmcesse Anno of Denmaike and the Hones of her Body and foi 
default of such Issue to the Ilenes of tho Body of Ins said Majestic 
And thereunto tho Louis Spmtuall and Tompouill and Commons doc 
m tho Name of all tlie People afoiesaid most humbly and faithfully 
submitt themselvos their nenes and Postontics i foi over and doe 
faithfully promise that they will stand to mamtamo and defend tlieir 
said Majestyes and also the Limitation and Succession of the Ciowne 
herein specified and maintained to the utmost of then Powei with 
tlieir Lives and Estates against all Poisons whatsoever that shall 
attempt any thing to the contiary And whereas it hath beeno found 
by Experience that it is inconsistent with tlie Safety and Welfare of 
this Protestant Kmgdomc to ho governed by a Popish Trinee or by 
any King or Queens maixying a Papist tlie said Loids Spmtuall and 
lemporall and Commons doe fuitliei piay that it may ho enacted 
That all and every person and persons that is arc or shall ho recon- 
ciled to or shall hold Communion with the See or Church of Rome 
or shall professe the Popish Religion or shall mairy a Papist shall lie 
excluded and he forevei uncapable to inherit possease or enjoy the 
Qrowne and Government of this Realme and Ireland and the 
Dominions thereunto belonging or any pait of the same or to have 
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use 01 excercise any Regall Power Authcgitie or Jurisdiction within 
the same [And m all cfnd every such Case or Cases the People of 
the Regimes shall be^and are hereby absolved of their Allegiance] 
And the said Crowne and Government shall fiom time to time 
descend to and be enjoyed by such Person 01 Persons being Protest- 
ants as should have inherited and enjoyed the same m case the said 
person or persons soe reconciled holding Communion or Professing 01 
Marrying as aforesaid weie naturally dead [And that every King 
and Queen of this Realme who at any time heieafter shall come to 
and succeede m tho Imperiall Crowne of this Kmgdome shall on the 
first day of the meeting of tho first Parly ament next after Ins or her 
comeing to the Crowne sitting m his or her Throne m the House of 
Peeies m the presence of the Loids and Commons theiem assembled 
or at his 01 hei Coionation before such person 01 peisons who shall 
admimstei the Coronation Oath to him or hei at the time of his or 
her takeing the said Oath (which shall first happen) make suhsenhe 
and audibly repeate the Declaration mentioned m the Statute 1 made 
m the Thirtieth yeare of the Raigne of King CharleB the Second 
Entituled An Act for the more effectual Preserving the Kings 
Person and Government by disabling Papists fiom sitting m either 
House of Parlyament But if it shall happen that such King or 
Queene upon his or her Succession to the Crowne shall be under the 
Age of twelve yeaies then eveiy such King or Queene Bhall make 
subscribe and audibly lepeate the said Declaration at his 01 her 
Coionation or the first day of the meeting of the first Pailyament os 
aforesaid which shall fust happen after such King 01 Queene shall 
have attained the said Age of twelve yeares ] All which their 
Majestyes are contented and pleased shall he declared enacted and 
established by authority of this present Parlyament and shall stand 
remame and be the Law of this Realme for ever And the same are 
by their said Majestyes by and with the advice and Consent of the 
Lords Spiritual! and Temporall and Commons in Pailyament as- 
sembled and by the Authority of the same declared enacted and 
established accordingly 

II And he it fuithei declared and enacted by the authority afore- 
said That fiom and after this piesent Session of Parlyament noe Dis- 
pensation by Non obstante of or to any Statute or any part thereof 
shall be allowed hut the same shall be held void and of noe Effect 
except a Dispensation be allowed of m such Statute and except m 
such Cases as shall he specially provided for by one or more Bill or 
Bills to be passed duiemg this piesent Session of Pailyament 
1 30 Glia II Stat 2, c l See tlie Declaiation annexed, p 32 
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III Provided that noe Qhaiter ot Grant or Pardon granted before 
the three and twentieth day of October in tilt vearo of orn Loid one 
thousand six hundred eighty nine shall be anyways impeached or 
invalidated by this Act but that the same shall be and lemame of the 
same foice and effect in Law and noe other then as if this Act had 
never been made 

(See Macaulay, HE 1 625 et seq * Hallam, in 83 et s eq , Anson, L C 
n 32 and 63 , Gneut, E 0 611 , Rogeis, PL l 90 , and foi the Militaiy 
Clauses especially Cloth, Military Foiccs, cli v ) 


THE 

• DECLARATION AGAINST TKANSUESTANTIATION 

I A, B do solemnly and siucetcly in the presenco of God profess 
testify and declare that I do believe that m the saciament of the 
Lord’s Supper there is not any tiansubstantiation of the elements of 
biead and wine into the body and blood of Chust at oi aftei the con- 
secration theieof by any peison whntsoevei , and that the invocation 
or adoration of the Vngm Maiy oi any other saint, and the sacrifice 
of the mass as they aie now used in the Church of Home are supei- 
stitious and idolatrous, and I do solemnly in the presence of God 
profess testify and declaie that I do make this declaration and every 
part theieof in the plain and ordinary sense of the words lead unto 
me as they aie commonly undeiatood by English piotestanta without 
any evasion, equivocation or mental reseivation whatsoevei and with- 
out any dispensation already gianted me foi tins put pose by the 
Pope or any other authonty or peison whatsoever, or without any 
hope of any sucli dispensation from any person or authonty whatso- 
ever oi without thinking that I am or can be acquitted before God oi 
man or absolved of this declaration or any part theieof although the 
Pope or any other peison oi persons or powei whatsoever should 
dispense with or annul the same, or declare that it was null and void 
from the beginning 

(At the Coionation of Queen Anne the Deolaiation was mseited before 
the Coionation oath, and this was also done at the Coionations of Geoigo I 
and George II Fiom the Coronation of George III till to-day the custom 
has been for the Soveiugn to read the Declaialion m the House of Loids 
Strictly speaking, it is not part of tire Coionation oath A Bill to modify 
the Declaration was intioduced into Parliament m 1901, hut was not pro- 
ceeded with See Hansaid, Foui tli Series, vol 100, and lef under Eoyal 
Beclai atum Bill ) 
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THE TRIENNIAL ACT 

6 and 7 Will and Mar Cap 2, 1695 

An Act for the frequent Meeting and Galling of Pai liaments 1 

I 4 Whereas by the ancient Laws and Statutes of this Kingdom 
fiequent Parliaments ought to be held And whereas frequent and 
new Pailiaments tend very much to the happy Union and good 
Agreement of King and People We Your Majesties’ most loyal and 
obedient Subjects the Lords Spiritual and Temporal and Commons in 
this present Parliament assembled do moat humbly beseech Your 
most excellent Majesties that it may bo declaied and enacted m this 
present Parliament and it is hereby declaied and enacted by the 
King and Queens most excellent Majesties by and with the Advice 
and Consent of the Lords Spiritual and Temporal and Commons in 
this present Parliament assembled and by the authority of the same 
That from henceforth a Parliament shall be holden once m Three 
years at the least 

II And be it further enacted by the authonty aforesaid That 
within Three at the farthest from and after the Dissolution of this 
present Parliament and so from time to time for evoi hereafter within 
Thiee years at the farthest from and after the determination of every 
other Parliament Legal Writs under the Great Seal shall be issued by 
directions of Youi Majesties your Heirs and Successors foi assembling 
and holding anothei new Parliament 

III And be it further enacted by the authority aforesaid That 
from henceforth no Parliament whatsoever that shall at any time 
hereafter be called assombled or held shall have any continuance 
longer than for Three years only at the farthest to bo accounted from 
the day on which by the Writs of Summons the said Paihament 
shall be appointed to meet 

IV And be it further enacted by the authority aforesaid That this 
present Parliament shall cease and determine on the First day of 
November which shall be m the year of our Lord one thousand six 
hundred ninety six unless then Majesties shall think fit to dissolve 
it soonei 

( Rogers , PL i 115 , Macaulay, H E n 407 et seq , Hallam, 0 H m 
148 ) 

1 Repealed by l # Geo I Stat , 2 c, 38 (see p 117) 



84 


STA'JLUJLEb AND DOC U MEN lb 


XIX 

THE TRIAL OF TREASONS ACT 

7 and 8 WiU III , Cap 3, 1 1696 

An Ac,t foi legulatmg of Trials m Cases of Treason and Mispusion 
of Tietuon f 

I Wheieas nothing is more just mid leasonable than that Teisoiis 
piosoeuted for High Treason and Mispusion of Tieason, whereby the 
Lilierties, Lives, Honour, Estates, Blood and Bostcnty of the Subject 
may ho lost and destroyed, should bo justly and equally tiled and 
that Peisons accused as oftondms tlieicm should not he (lobar led ot 
all just and equal Means foi Defence of then Innoecncios m such 
cases, In older theieunto and foi the bcttei Regulation of Tnals of 
Persons prosecuted for nigh Treason and Mispusion of such Ticason 
Be it enacted That from and aftci the Five and twentieth Day 
of March in the Year of oui I out One thousand si\ bundled ninety 
six all and every Person and Poisons whatsoever that shall he accused 
and indicted for High Tieason ivhoieby any Conuption of Blood may 
or shall be made . oi for Mispusion of such Treason, shall have 
a hue Copy of the wholo Indictment hut not the Names of the 
Witnesses delivered unto tliom oi any of them Five Days at the least 
befoie lie or they shall he tued for the same, whereby to enable them 
and any of them respectively to advise with Counsel thereupon to 
plead and make their Defence his oi then Attorney or Attorney’s 
Agent or Agents or any of them requmng the samo and paying the 
Officer his reasonable Fees for writing theieof not exceeding Five 
Shillings for the Copy of such Indictment, And that eveiy Poison so 
accused and indicted auaigued oi tiled for any such Treason as afoie- 
said or for Mispusion of such Tieason fiom anil after the said time 
shall be lcceivod and admitted to make Ins and then full Defence by 
Counsel learned in the Law and to make any Pioof that he or they 
can produce by lawful Witness oi Witnesses who shall then he upon 
Oath for his and then just Defence in that behalf, And m case any 
Persons oi Persons so accused oi indicted shall desire Counsel the 
Court befoie whom such Poison oi Persons shall be tiled or some 
Judge of that Couit shall and is hereby authorized and lequned 

1 See also 7 Anno, o 21 Repealed in part 30 and 31 Viet o 59, and 51 and 
62 Viot o 3 
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„ immediately upon his qjp their request t& assign to such Person or 
Persons euch and so m**py Counsel, not exceeding Two, to whom 
such Counsel shall have free access at all seasonable Hours Any Law 
or P"sage to the Contrary notwithstanding 

II And be it further enacted, That from and after the said [date] 
no Person or Peisons whatsoever shall be indicted, tried or 

attainted of High Tieason whereby any Corruption of Blood may 
or shall be made or of Misprision of such Treason hut by and 
upo*i the Oaths and Testimony of Two lawful Witnesses either both 
of them to the same overt act or one of them to one and anothei of 
them to another overt act of the same Treason, unless the Party 
indicted and ariaigned or tried shall willingly without Violence and 
in open Court confess the same or shall stand mute 01 lefuse to plead, 
01 in cases of High Treason shall peremptorily challenge above the 
Humber of Thirty-live of the Jury, Any Law Statute or Usage to 
the contrary notwithstanding 

III Piovided always that any Person or Persons being indicted 
as aforesaid for any the Treasons or Misprisions of the Treasons afore- 
said may be outlawed and theieby attainted of or for any of the 
said Offences of Treason 01 Mispnsion of Treason, And in cases of 
the High Treasons aforesaid whereby the Law aftei such Outlawry 
the Party outlawed may come in and be tried he shall upon such 
Trial have the Benefit of this Act 

IV And be it furthei enacted . That if Two or more distinct 
Treasons of diveise Heads or Kinds shall be alleged in one Bill of 
Indictment, one Witness pioduced to prove one of the said Tieasons 
and anothei Witness pioducod to piove anothei of the said Treasons 
shall not he deemed or taken to be Two Witnesses to the same 
Tieason within the Meaning of this Act 

V. And to the intent that the Teiroi and Diead of such Cnminal 
Accusations may m some reasonable time be lemoved, Be it fuithei 
enacted That from and aftei the said [date] no Person or 
Persons whatsoevei shall be indicted tued 01 piosecuted foi any such 
Treason as aforesaid or foi Mispnsion of such Tieason that shall be 
committed 01 done within the Kingdom of England Dominion of 
Wales or Town of Benvick upon Tweed after the said [date] 
unless the same Indictment he found by a Grand J uiy within Three 
years next aftei the Tieason 01 Offence done and committed And 
that no Peison or Persons shall be piosecuted for any such Tieason 
or Mispnsion of such Treason oemnutted or done or to be committed 
or done withm the Kingdom of England Dominion of Wales of 
Town of Berwick upon T^weed befoie the said [date] unless 
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he or they shall he mdiCtod thereof within Three Years after the. 
said Five and twentieth Day of March f ' 

VI Always provided and excepted that if any Person 01 Persons 
whatsoever shall be guilty of designing endeavouring or attempting 
any Assassination on the Body of the King by Poison oi otherwise 
such Person 01 Peisons may be prosecuted at any time notwithstand- 
ing the afoiesaid Limitation , 

VII And that all and every Person or Persons who shall be 
accused, indicted such 01 tried foi Treason as aforesaid or for dMis- 
pnsion of such Tieason aftei the said [date] shall havo Copies of the 
Panel of the Juiois who are to try them, duly leturned by the Sheriff 
and dehveied unto them and evoiy of thorn so accused and indicted 
respectively, Two Days at the least befoie he or they shall bo tried 
for the same, And that all Persons so accused and indicted for any 
such Treason as aforesaid shall have the like Piocess of the Court 
where they shall be tried to compel their Witnesses to appear for 
them at any such Trial 01 Tuals as is usually granted to compel 
Witnesses against them 

VIII And be it fuithei enacted, That no Evidence shall be admitted 
or given of any overt Act that is not expressly laid in the Indictment 
against any Peison or Peisons whatsoevei 

IX Provided also, That no Indictment for any of the Offences 
aforesaid noi any Piocess or Return thereupon shall be quashed 
on the Motion of the Pusonei or Ins Counsel for miswntmg mis- 
spelling false or improper Latin, unless Exception concerning the 
same be taken and made m the respective Court wheie such Trial 
shall be by the Pusoner or his Council assigned before any Evidence 
given m open Court upon such Indictment, Nor shall any such mis- 
writing, misspelling, false or improper Latin aftei the Conviction on 
such Indictment bo any Cause to stayoi airest Judgement thereupon, 
But nevertheless any Judgement given upon such Indictment shall 
and may be liable to be reversed upon a Wnt of Enor m the same 
mannei and no other than as if tins Act had not been made 

X And wheieas by the good Laws of this Kingdom in Cases of 
Trials of Commoners for then Lives a Juiy of Twelve Fieeholders 
must all agree m one Opinion befoie they can bung a Verdict either 
for Acquittal 01 Condemnation of the Pusoner And whereas upon 
the Trials of Peeis 01 Peeiesses a Major Vote is sufficient either to 
acquit or condemn, Be it furthei enacted That upon the Trial of 
any Peer or Peeiess eithei for Tieason 01 Misprision all the Peers who 
nave a light to sit and vote m Parhament shall be duly summoned 
Twenty Days at least before eveiy such Jrial, And that every Peer 
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so summoned and appearing at such Tual shall vote in the Trial of 
such Pger or Peeress j^o to he tried, every such Peer first taking the 
Oaths 'mentioned m an Act of Parliament made m the Fust Year of 
the Reign of King William and Queen Mary 1 And also every 
such Peel subsenbmg and audibly repeating the Declaration mentioned 
m an Act 2 for the moie effectual preserving the Kings Person and 
Government by disabling Papists fiom sitting m either House of 
Parliament and made in the Thirtieth Year of the Reign of the late 
Kjng Charles the Second, 

XI Provided always That neither this Act nor any thing therein 
contained shall any ways extend or be construed to extend to any Im- 
peachment 01 other Proceedings m Pailiament in any Kind whatever 3 4 5 

XII. Piovided also That neither this Act nor any thing therein 
contained shall any ways extend to any Indictment of High Treason 
noi to any Proceedings thereupon for counterfeiting His Majesty’s 
Com, His Gieat Seal or Privy Seal, His Sign Manual or Privy 
Signet 1 

( Hallam , C H m 160 et seq , Macaulay, H E n 312 , Stephen, H 0 L 
1 xi ) 


XX 

THE ACT OF SETTLEMENT 

12 and 13 Will. Ill Cap 2, 6 1701 

An Act for the fmtliei Limitation of the Cioim and bettei secunng 
the Eights and Lihei ties of the Subject 

I Wheieas m the First Yeai of the Reign of Your Majesty and of 
our late most gracious Sovereign Lady Queen Mary (of blessed 
Memory) An Act of Parliament was made intituled An Act 6 for 
declaung the Rights and Liberties of the Subject and for settling 
the Succession of the Crown wherein it was (amongst othei thmgs) 
enacted established and declared That the Crown and Regal Govern- 
ment of the Kingdoms of England Fiance and Ireland and the 
Dominions thereunto belonguig should be and continue to Youi 

1 Will and Mai c 8 (gee p 68) 

2 30 Cha II Stat 2, o i Repealed 34 and 35 Viet c 48 

3 See 20 Geo II c 30 

4 See 2 and 3 Anne, c 20, § 43 Repealed 30 and 31 Viet o 69 

5 Repealed m pait 44 and 45 Viet e 69 

6 1 W and M Seas 2, c 2 
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Majesty and the said latei-Queen dining tip joint Lives of Youi 
Majesty and the said Queen and to the Suivnfir And that after the 
Decease of Your Majesty and of the said Queen the said Crown and 
Regal Government should he and remain to the Hens of the Body 
of the said late Queen And for Default of such Issue to hei Royal 
Highness the Princess Ann of Denmark and the Heirs of hei Body 
And for Default of such Issue to the Hens of the Body of Your 
Majesty And it was theieby furthei enactod That all and eveiy 
Person and Peisons that then iveie 01 afiei wards should he reconciled 
to 01 shall hold Communion with the See 01 Chinch of Rome or 
should piofess the Popish Religion 01 many a Papist should be ex- 
cluded and are by that Act mado foiever incapable to inhoiit possess 
oi enjoy the Crown and Government of this Realm and Iieland and 
the Dominions thereunto belonging oi any pait of the same oi to 
have use or exercise any regal Power Authonty or Jurisdiction within 
the same And in all and every such Case or Cases the People of these 
Realms shall be and are thereby absolved of their Allegiance And 
that the said Crown and Government shall fiom time to time descend 
to and be enjoyed by such Peison oi Persons being Piotestants as 
should have inherited and enjoyed the same in case the said Peison or 
Persons so leconuled holding Communion professing or mairying as 
aforesaid were natuially dead, After the making of which Statute and 
the Settlement therein contained Youi Majesty’s good Subjects who 
weie restored to the full and fiee Possession and Enjoyment of their 
Religion Rights and Libeitiea by the Providence of God giving 
Success to Youi Majesty’s just Undertakings and unweaiied En- 
deavours for that Purpose had no gicatei temporal Felicity to hope 
oi wish for than to see a Royal Piogeny descending fiom Your 
Majesty to whom (undei God) they owe then Tranquillity and whose 
Ancestors have for many Yeais been principally Asseitors of the 
reformed Religion and the Libeities of Euiope and fiom our said 
most gracious Sovereign Lady whose Memory will always be precious 
to the Subjects of these Realms, And it having since pleased Almighty 
God to take away our said Sovereign Lady and also the most hopeful 
Prince William Duke of Gloucester (the only Surviving Issue of Her 
Royal Highness the Pnncess Ann of Denmaik) to the unspeakable 
Gnef and Souow of Youi Majesty and Your said good Subjects who 
under such Losses being sensibly put in mind that it standeth wholly 
m the Pleasuie of Almighty God to prolong the Lives of Your Majesty 
and of Hei Royal Highness and to giant to Youi Majesty or to Her 
Royal Highness such Issue as may he inheritable to the Ciown and 
Regal Government aforesaid by the respective Limitations m the said 
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t recited Act contained do constantly implore the Divine Mercy for 
those Blessings , And flour Majesty’s said Subjects having Daily Ex- 
perience of Your Royal Caie and Concern for the present and future 
Welfare of these Kingdoms and particularly recommending from 
Your Throne a further Provision to be made for the Succession of the 
Crown in the Piotestant Line foi the Happiness of the Nation and 
the Security of our Religion , And it being absolutely necessaiy for the 
Safety Peace and Quiet of this Realm to obviate all Doubts and Con- 
teniions m the same by reason of any pietended Titles to the Crown 
and to maintain a Certamty in the succession thereof to which Your 
Subjects may safely have Recouise for then Protection m case the 
Limitations m the said recited Act should determine Therefore foi a 
fmther Provision of the Succession of the Crown in the Protestant 
Line We Your Majesty’s most dutiful and Loyal Subjects the Loids 
Spiritual and Tempoial and Commons in this present Pailiament 
assembled do beseech Your Majesty that it may be enacted and 
declaied and be it enacted and declared by the King's most Excellent 
Majesty by and with the Advice and Consent of the Loids Spiritual 
and Tempoial and Commons m this piesent Pailiament assembled and 
by the Authority of the same the most.excellent Princess Sophia 
Electiess and Duchess Dowager of Hanover Daughter of the most 
Excellent Princess Elizabeth late Queen of Bohemia Daughtei of oiu 
late Sovereign Loid King James the First of happy Memory be and is 
hereby declared to be the next m Succession in the Protestant Line 
to the Imperial Crown and Dignity to the said Realms of England 
Fiance and Iieland and of the Dominions theieunto belonging after 
His Majesty and the Princess Ann of Denmaik and in Default of 
Issue of the said Princess Ann and of His Majesty respectively 
and that from and after the Deceases of His said Majesty oui now 
Sovereign Lord and of Her Royal Highness the Puncess Ann of 
Denmaik and for Default of Issue of the said Punccss Ann and of 
His Majesty respectively the Ciown and Regal Government of the 
said Kingdoms of England France and Iieland and of the Dominions 
thereunto belonging with the Royal State and Dignity of the said 
Realms and all the Honours Styles Titles Rogalities Prerogatives Powers 
Jurisdictions and Authorities to the same belonging and appertaining 
shall he remain and continue to the said most Excellent Princess 
Sophia and the Heirs of h er Bqdy_ being Piote stants , And thereunto 
the said Loids Spuitual and Temporal and Commons shall and will 
m the Name of all the People of this Realm most humbly and faith- 
fully submit themselves their Heirs and Posterities and do faithfully 
promise That aftei the Deceases of Hu Majesty and Hei Royal High- 
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ness and the failure of thp Heirs of their respective Bodies to stand 
to maintain and defend the said Puncess Sopfcjla and the Heps of hei 
Body being Piotestants according to the Limitation and Succession of 
the Crown in. this Act specified and contained to the utmost of their 
Powers with their Lives and Estates against all Poisons whatsoever 
that shall attempt anything to the contiary 

II Provided always and it is hereby enacted That all and every 
''Person and Persons who shall or may take or mlieiit the said Crown 

by virtue of the Limitation of this piesent Act and is aie or shnl^ be 
reconciled to or shall hold Communion with the See or Church of 
Rome or shall profess the Popish Religion 01 shall marry a Papist 
shall be subject to such Incapacities as in such Case 01 Cases are by 
the said lecited Act piovided enacted and established and that every 
King and Queen of this Realm who shall come to and succeed m the 
Impenal Ciown by virtue of this Act shall have the Coronation 
Oath administered to him hei 01 them at their respective Coronations 
according to the Act of Parliament 1 made in the Fust Yeai of the 
Reign of His Majesty and the said late Quoon Mary intituled An 
Act for establishing the Coionation Oath and shall make subsenbe 
and lepeat the Declaration m the Act fust above lecited mentioned 
or refened to m the Manner and Foim theicby presenbed 

III And whereas it is leqmsite and necessary that some further 
Provision be made for seeming oui Religion Laws and Libei ties fiom 
and after the Death of His Majesty and tho Pimcess Ann of 
Denmaik and in Default of Issue of the Body of the said Princess 
and of his Majesty lespectively Be it enacted by tho King’s most 
excellent Majesty by and with the Advice and Consent of the Lords 
Spiritual and Temporal and Commons in Parliament assembled and 
by the Authority of the same 

“ That whosoever shall hereafter come to the Possession of tins 
Crown shall join m Communion with the Chuich of England as by 
Law established 

That in case the Crown and Imperial Dignity of this Realm shall 
hereafter come to any Person not being a Native of this Kingdom of 
England this Nation be not obliged to engage m any War for the 
Defence of any Dominions 01 Terutones which do not bolong to the 
Ciown of England without tho consent of Paihament 

That no Person who shall heieafter come to the possession of the 
Crown shall go out of the Dominions of England Scotland and 
Iieland without the consent of Parliament 2 

1 \V aud M Sess 1 c 8, (see p 65) 

2 Repealed by 1 Geo I Btal 2, o 51, 
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That from ancl after the Time that th^ further Limitation by this 
Act al^ Matters 1 an^ ^Things relating to the well governing of this 
Kmgcfom which are properly cognizable m the Privy Council by the 
Laws and Customs of this Realm shall be transacted there and all 
Resolutions taken thereupon shall be signed by such of the Privy 
Council as shall advise and consent to the same 

That 2 * after the said Limitation shall take Eftect as aforesaid no 
Person horn out of the Kingdoms of England Scotland or Ireland 
on the Dominions theieunto belonging (although he be naturalized 
and made a Denizen) (except such as aie bom of English parents) 
shall be capable to he of the Privy Council or a Member of either 
House of Parliament 01 to enjoy any Office or Place of Tiust either 
Civil or Militaiy or to have any Grant of Lands Tenements or 
Hereditaments from the Crown to himself or to any other or otheis 
in trust for him 

That no Peison who has an Office 01 Place of Profit under the 
Kmg or receives a Pension from the Ciown shall be capable of 
servmg as a Member of the House of Commons 8 

That aftei the said Limitation shall take Effect as afoiesaid Judges 
Commissions he made Quarn dm se bene Qessei mt and their Salanes 
ascertained and established but upon the Address of both Houses of 
Parliament it may be lawful to remove them 

That no Pardon under the Great Seal of England be pleadable to 
an Impeachment by the Commons m Pailiament 

IV. And whereas the Laws of England are the Birthnght of the 
People thereof and all the Kings and Queens who shall ascend the 
Thione of this Realm ought to admmistci the Goveiment of the 
same according to the said Laws and all then Officers and Ministers 
ought to serve them respectively according to the same The said 
Lords Spiritual and Temporal and Commons do theiefore further 
humbly piay That all the Laws and Statutes of this Realm for 
securing the established Religion and Rights and Liberties of the 
People theieof and all othei Laws and Statutes of the same now in 
Force may he ratified and confirmed And the same are by His 
Majesty by and with the Advice and Consent of the said Lords 
Spiritual and Temporal and Commons and by Authonty of the 
same ratified and confiimed accordingly 

(Halkm, C H m 179 , Eogeis, P L i 161 , Eanle, H E v 226 et seq , 
and authorities foi Bill of Rights ) 

1 Repealed by 4 and 5 Anne, c 20, § 27 

2 Repealed by 7 and S Viet e 66, and 33 Viot e 14, $ 7 * 

Modified by 4 and 5 Anne, e 20 , 6 Anne, c 7 , 1 Geo I Stat 2, o 56 
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XXI 

THE ACT FOE THE UNION WITH 
SCOTLAND 

5 Anne, Cap 11, 1 1706 

An Act for the Union of the Two Kingdoms of England and Scotland, 
Most giacious Sovereign 

TVheieas Articles of Union wcio agrooil on the Twenty second Day 
of July in tlie Fifth Yeai of Your Majesty’s Reign liy the Com- 
missioners nominated on Behalf of the Kingdom of England under 
Youi Majesty’s Gieat Seal of England beaiing Date at ‘VVestminstoi 
the Tenth Day of Apul then last past m puisuanco of an Act 
of Parliament made m England m the Third Year of Youi Majesty's 
Reign and the Commissioners nominated on Behalf nf the Kingdom 
of Scotland under Yom Majesty’s Gieat Seal of Scotland hearing 
Date the Twenty second Day of Februaiy m the Fuuilli Year of 
Youi Majesty’s Reign m pursuance of the Eoiuth Act of the Tliml 
Session of the Pieseiit Pailiament of Scotland to tacat of and con- 
cerning an Union of the said Kingdoms, And wheicas an Act hath 
passed m the Pailiament of Scotland at Edinbuigh the Sixteenth 
Day of Januaiy m the Fifth Year of Your Majesty’s Reign wherein 
’tis mentioned that the Estates of Pailiament considonng the said 
Articles of Union of the Two Kingdoms bud agieed to and uppioved 
of the said Articles of Union with some Additions and Explanations 
and that Your Majesty with Advice and Consent of the Estates of 
Pailiament for establishing tlie Protestant Religion and Presbyterian 
Church Government within the Kingdom of Scotland had passed m 
the same Session of Parliament au Act intituled Act foi securing of 
the Protestant Religion and Presbyterian Chinch Government winch 
by the Tenor thereof was appointed to lie mseited m any Act ratify- 
ing the Treaty and expressly declared to be a fundamental and essential 
Condition of the said Treaty oi Union in all Times coming, tlie Tenoi 
of which Articles as ratified and appioved of with Additions and 
Explanations by the said Act of Parliament of Scotland follows 
Article I That the Two Kingdoms of England and Scotland 
shall upon the Fust Day of May which shall be m the Yeai one 
thousand seven hundred and seven and for evei aftei bo united into 

C 

1 Cited as 5 and 6 Anne, c 8, in common punted editions Repealed m part 
Stat Law Rev Act, 1867 ‘ 
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one Kingdom by the Name of Great Britain and that the Ensigns 
’ Armorial of the said jJfuted Kingdom be such as Her Majesty shall 
appoint* and the Crosses of St George and St Andiew ho conjoined 
in such Mannei as Her Majesty shall think fit and used m all Flags 
Btfnners Standards and Ensigns both at Sea and Land 

Article II That the Succession to the Monarchy of the United 
Kingdom of Great Britain and of the Dominions thereunto belonging 
after Her most Sacred Majesty and m Default of Issue of Her 
Majesty be remain and continue to the most Excellent Puncess 
Sophia Electoress and Duchess Dowagei of Hanover and the Heirs 
of Her Body being Protestants upon whom the Crown of England is 
settled by an Act of Parliament made m England in the Twelfth 
Year of the Reign of His late Majesty King William the Third 
intituled An Act for the fuillier Limitation of the Ciown and better 
seeming the Rights and Liberties of the Subject, And that all 
Papists and Persons manymg Papists shall be excluded fiom and 
forever incapable to inherit possess or enjoy the Imperial Crown of 
Great Britain and the Dominions theieunto belonging 01 any part 
thereof and m eveiy such case the Crown and Government shall from 
time to time descend to and he enjoyed by such Person being a 
Protestant as should have inherited and enjoyed the same an case such 
Papist or Person mairying a Papist was naturally dead according to 
the Provision for the Descent of the Ciown of England made by 
another Act of Parliament in England in the Fust Year of the Reign 
of Their late Majesties King William and Queen Mai y intituled An 
Act declaung the Rights and Liberties of the Subject and settling 
the Succession to the Ciown 

Article III That the United Kingdom of Great Britain be 
repiesented by One and the same Paihament to be styled the Par- 
liament of Great Butam 

Article IY That all the Subjects of the United Kingdom of 
Great Britain shall from and aftei the Union have full Freedom and 
Intercourse of Tiade and Navigation to and fiom any Port or Place 
within the said United Kingdom and the Dominions and Plantations 
theieunto belonging and that there be a Communication of all other 
Rights Pnvilegcs and Advantages which do or may belong to the 
Subjects of eithei Kingdom except wheie it is otherwise expressly 
agreed m these Articles 

(Article V declares all Scotch ships to be Butish ) 

Article YI That all paits of the United Kingdom foi ever |iom 
and after the Union shall have the same Allowances Encouiagements 
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and Drawbacks and be undei the same Prohibitions Restrictions and 
Regulations of Tiado and liable to the Same' Customs and Duties on 
Impoit and Export, And that the Allowances Encouragements and 
Drawbacks Prohibitions Restrictions and Regulations of Trade and 
the Customs and Duties on Impoit and Export settled in Englahd 
when the Union commences shall fiom and aftei the Union take 
place throughout the whole United Kingdom, excepting and leserving 
the Duties upon Expoit and Import of such paiticulai Commodities 
from which any Persons the Subjects of eithei Kingdom are specially 
liberated and exempted by then Pnvate Rights which after the 
Union aie to remain safe and entne to them in all Respects as before 
the same [Scotch Cattlo impoited into England to be subject 

only to the same duties as English Cattlo] 

(Article VII Scotland to bo liable to the English Excise 

Article VIII The Salt Duties 

Aiticle IX The Land Tax 

Articles X , XI , XII , XIII “ Stampt Vellum, Window Tax, Coals, 
Culm and Cyndas and Malt ”) 

Article XIV That the Kingdom of Scotland he not charged 
with any other Duties laid on by the Paihament of England before the 
Union except these consented to in tins Treaty m legaid it is agreed 
that all necessary Provision shall be made by the Paihament of 
Scotland foi the Public Charge and Seivice of that Kingdom for 
the Year one thousand seven hundred and seven, Provided neverthe- 
less that if the Paihament of England shall think fit to lay any 
further Impositions by way of Customs 01 such Excises with which 
by virtue of this Treaty Scotland is to be charged equally with 
England m such case Scotland shall be liable to the same Customs and 
Excises and have an Equivalent to ho settled by the Paihament of 
Great Britain with this further Provision That any Malt to he made 
and consumed m that part of tho United Kingdom now called 
Scotland shall not be charged with any Imposition on Malt during 
this present War. And seeing it cannot he supposed that the Parlia- 
ment of Great Britain will over lay any sort of Burthens upon the 
United Kingdom but what they shall find of Necessity at Time for 
the Pieseivation and Good of the Whole and with due legard to the 
Circumstances and Abilities of every part of the United Kingdom, 
therefore it is agreed that there he no further Exemption insisted 
upon for any part of tho United Kingdom hut that the Consideration 
of apy Exemptions beyond what aie already agreed on m this Treaty 
shall be left to the Determination of the Parliament of Great Britain, 
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(Article XV deals with, equivalents m duties as between the two 
■"kingdoms, and provides|‘Wrhat all the piiblfc debLs of the Kingdom of 
Scotland/as shall be adjusted by this piesent parliament shall be paid, 
and that two thousand pounds pei annum foi the space of seven yeais 
shall be applied towards encouraging and promoting the manufacture of 
coarse wool ”) 

Abtiole XVI That fiom and after the Union the Com shall be 
of the same Standard and Value throughout the United Kingdom 
as now in England and a Mint shall be continued m Scotland under 
the %ame Rules as the Mint m England and the present Officers of the 
Mint continued subject to such Regulations and Alterations as Her 
Majesty Her Heirs or Successors or the Parliament of Great Britain 
shall think fit 

Abtiole XVII That from and after the Union the same Weights 
and Measures shall he used throughout the United Kingdom, as are 
now established in England and Standards of Weights and Measures 
shall he kept by those Buighs in Scotland to whom the keeping the 
Standards of Weights and Measuies now in use theie does of Special 
Right belong All which Standards shall be sent down to such 
respective Burghs fiom the Standards kept m the Exchequer at 
Westminster subject nevertheless to such Regulations as the Parlia- 
ment of Gieat Britain shall think fit 

Abtiole XVIII That the Laws concerning Regulation of Trade 
Customs and such Excises to which Scotland is by Virtue of this 
Tieaty to he liable be the same in Scotland fiom and after the Union as 
in England and that all other Laws in use within the Kingdom of 
Scotland do aftci the Union and notwithstanding thereof remain m 
the same Force as hefoie (except such as aie contraiy to or incon- 
sistent with this Treaty) but alteiable by the Parliament of Great 
Britain with this Difference betwixt the Laws concerning public 
Right Policy and Civil Government and those which concern private 
Right that the Laws which concern public Right Policy and Civil 
Government may be made the same thioughout the whole United 
Kingdom, But that no alteiation be made in Laws which concern 
private Right except for evident Utility of the Subjects within 
Scotland 

Abtiole XIX That the Couit of Session or College of Justice 
do aftei the Union and notwithstanding thereof lemam m all Time 
coming within Scotland as it is now constituted by the Laws of that 
Kingdom and with the same Authority and Privileges as before the 
Union subject nevertheless to such Regulations for the better Adminis- 
tration of Justice aa shall be made by the Parliament of Great 
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Britain and that hereafter none shall bo named by Hei Majesty 
or Her Royal Successor to he Oulinaiy I/n fc ls of Session but suclU 
who have served in the College of Justice is Adiocates 01 Pnncipal 
Clerks of Session foi the Space of Five Yeais 01 as Wnteis to 
the Signet for the Space of Ten Yeais with this Piovision that 
no Writer to the Signet be capable to be admitted a Loid of the 
Session unless he undeigo a private and public Tnal on the Civil 
Law befoie the Faculty of Advocates and be found by them qualified 
for the said Office Two years befoie he be named to bo a Loid of the 
Session, yet so ns the Qualifications made or to be made for capacitat- 
ing Persons to be named Ordinary Louis of Session may be alteied 
by the Parliament of Groat Britain And that the Couit of Justiciuiy 
do also aftci the Union and notwithstanding theiouf loraaiu in all 
Time coming within Scotland as it is now constituted by the Laws 
of that Kingdom and with the same Authonty mil Pnvileges as 
before the Union, subject nevoitheless to such Regulations as shall 
be made by the Pailiament of Great Biitam and without Piejudim 
of other Rights of Justieiaiy, And that all Adumalty Jurisdictions 
be under the Lord High Admnal 01 Commissioner foi the Adumalty 
of Gieat Biitam for the Time being and that the Couit of Adnmally 
now established in Scotland lie continued and all Reviews Reductions 
or Suspensions of the Sentences m maritime Cases competent to tho 
Jurisdiction of that Court remain m tho same niaimei after the Union 
as now in Scotland until the Parliament of Cheat Biitam shall make 
such Regulations and Altciations as shall be pulgod expedient foi tho 
whole United Kingdom, so as theie be always contiuuid in Scotland 
a Court of Admiralty such as m England foi the Dclci munition of all 
Maritime Cases lelatmg to private Rights in Scotland competent 
to the Jurisdiction of the Admiralty Couit subjoit nevoitheless to 
such Regulations and Alteiations as shall he thought piopei to be 
made by the Pailiament of Gieat Biitam, And that the Ilentable 
Rights of Admnalty and Vice Admiralties m Scotland lie lescived to 
the lespective Proprietors aa Rights of Piopeity subject nevoitheless 
as to the manner of exeicising such Hentablo Rights to such Regu- 
lations and Alteiations as shall be thought pioper to bo made lay the 
Parliament of Gieat Britain And that all other Couits now being 
within the Kingdom of Scotland do lcmam but subjei t to Alteiations 
by the Pailiament of Great Biitam and that all mfonoi Comls 
within the said Limits do lomain suboidmato as they aie now to tho 
Supieine Couits of Justice within tlio same in all Time coming, And 
tljat no Causes m Scotland be cognosuble by the Couits of Chancery 
Queen’s Bench Common Pleas 01 in any othei Couit m Weatnunstei 
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Hall and that the said'Courts or any other.of the like nature after the 
Union shall have no fmwer to cognosce, review or alter the Acts or 
Sentences of the Judicatures within Scotland or stop the Execution 
of the same, And that there he a Court of Exchequer m Scotland after 
thd Union for deciding Questions concerning the Revenues of Customs 
and Excises thore having the same Power and Authority in such 
Cases as the Couit of Exchequer has in England and that the said 
Court of Exchequer m Scotland have Power of passing Signatures, 
Gi£ts, Tutories and m other Things as the Court of Exchequer at 
present m Scotland hath and that the Court of Exchequer that now 
is in Scotland do remain until a new Court of Exchequer be settled 
by the Parliament of Great Britain in Scotland after the Union , And 
that after the Union the Queen’s Majesty and Her Royal Successois 
may continue a Pnvy Council in Scotland for preserving of public 
Peace and Order until the Pailiament of Gieat Bntam shall think fit 
to alter it or establish any other effectual method foi that End 

Articlis XX. That all Heritable Offices Supenonties Hentable 
Jurisdictions Offices for Life and Jurisdictions for Life he leseived to 
the owneis theieof as Rights of Property in the same manner as they 
are now enjoyed by the Law of Scotland notwithstanding this Treaty 

Article: XXI That tho Rights and Privileges of the Royal Burghs 
m Scotland as they now are do remain entiie after the Union and 
notwithstanding thereof 

Artiolb XXII That by virtue of this Tieaty of the Peeis of 
Scotland at the Time of the Union Sixteen shall be the number to 
sit and vote m the House of Lords and Eorty-five the number of 
the Representatives of Scotland m the House of Commons of the 
Parliament of Great Biitam and that when Her Majesty nei Heirs 
or Successois shall declaie hei 01 then Pleasure for holding the Enst 
or any subsequent Parliament of Great Britain until the Pailiament 
of Great Britain shall make further provision therein a Writ do issue 
under the Great Seal of the United Kingdom dnected to the Privy 
Council of Scotland commanding them to cause Sixteen Peeis who 
are to sit in the House of Lords to he summoned to Parliament and 
Eoity-five Members to he elected to sit m the House of Commons of 
the Parliament of Great Bntam according to the Agreement in this 
Treaty in such manner as by an Act of this present Session of the 
Pailiament of Scotland is or shall be settled which Act is heieby 
declared to be as valid as if it weie a Part of and ingrossed in this 
Treaty, And that the Names of the Persons so summoned and 
elected shall he returned by the Privy Council of Scotland into She 
Court fiom whence the said Writ did issue , And that if her Majesty 


H 
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on or before the Fuat Day-of May next on which Day the Union is 
to take place shall declare under the Great Se#i of England that it is 
expedient that the Lords of Pailiamcnt of England and Gomhions of 
this present Pailiament of England should he the Members of the 
respective Houses of the First Parliament of Great Britain foi and 
on the Part of England then the said Lords of Pailiament of England 
and Commons of the present Parliament of England shall be the 
Members of the lespective Houses of the First Pailiament of Gieut 
Bntain for and on the Pait of England, And Hei Majesty may. by 
Hei Royal Proclamation undei the Great Seal of Gieat Bntain 
appoint the said Fust Parliament of Gieat Bntain to meet at such 
Time and Place as Hei Majesty shall think fit which Tune shall not 
be less than Fifty Days aftei the Date of Such Pioclamation and 
the Time and Place of the Meeting of such Pailiament being so 
appointed a Writ shall he immediately issued undei the Groat Seal 
of Great Britain dnected to the Pnvy Council of Scotland foi the 
Summoning of the Sixteen Peers and foi electing the Forty-live 
Members by whom Scotland is to he lopiesented m the Parliament 
of Great Bntam, And the Loids of Parliament of England and the 
Sixteen Peers of Scotland such Sixteen Peeis being summoned and 
1 etui ned in the Manner agieed m this Tieaty and the Members of 
the House of Commons of the said Pailiament of England and the 
Foity-fivo Memheis for Scotland Such Eoity-fivo Momheis being 
elected and returned m tho Maimei elected and agiocd in tins Treaty 
shall assemble and meet respectively m tho lespective Houses of tho 
Parliament of Gieat Britain at such Time and Place as shall he so 
appointed by Her Majesty and shall he the Two Houses of the Eirst 
Parliament of Gieat Britain and that Pailiament may continue for 
such time only as tho present Parliament of England might have 
continued if the Union of tho Two Kingdoms had not been made 
unless sooner dissolved by Hei Majesty , And that every one of the 
Lords of Parliament of Great Bntam and that oveiy Member of the 
House of Commons of the Pailiament of Great Bntam m the First 
and all succeeding Pailiaments of Great Bntam until the Pailiament 
of Great Bntam shall otherwise dncct shall take the respective 
Oaths appointed to be taken instead of the Oaths of Allegiance 
and Supiemacy by an Act of Parliament made m England in the 
Eirst Yeai of the Reign of the late King William and Queen Mary 
intituled An Act for the abrogating of the Oaths of Supiemacy 
and Allegiance and appointing other Oaths and make subscribe and 
afidibly repeat the Declaration mentioned m an Act of Parliament 
made in England m the Thntieth Year of the Reign of King Charles 
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the Second lntituledj^An Act for the m§re effectual preserving the 
Kings Person and Government by disabling Papists fiom sitting in 
either blouse of Pailiament and shall tales and subscube the Oath 
mentioned m An Act of Pailiament made m England m the First 
Yeai of Hei Majesty’s Reign intituled an Act to declare the Altera- 
tions m the Oath appomted to be taken by the Act intituled An Act 
for the further Security of his Majesty’s Person and the Succession 
of the Crown m the Piotestant Line and foi extinguishing the Hopes 
of .the pretended Prince of Wales and all other Pietenders and then 
open and seciet Abettors and foi declaring the Association to be 
determined at such Time and in such Manner as the Membeis of 
both Houses of Parliament of England are by the said respective 
Acts directed to take make subscribe the same upon the Penalties 
and Disabilities m the said lespective Acts contained, And it is 
declaied and agieod that these words This Realm The Ciown of this 
Realm and the Queen of this Realm mentioned in the Oaths and 
Declaration contained in the aforesaid Acts which weio intended to 
signify the Crown and Realm of England shall be understood of the 
Crown and Realm of Great Britain and m that sense the said Oaths 
and Declaration be taken and subscribed by the Members of both 
Houses of the Pailiament of Gieat Bntain 
Article XXIII That the afoiesaid Sixteen Peeis mentioned m 
the last piecedmg Aiticle to sit in the House of Lords of the Parliament 
of Gieat Britain shall have all Pnvileges of Pailiament which the 
Peers of England now have and which they 01 any Peers of Gieat 
Bntam shall have after the Union and particularly the Right of 
sitting upon the Tnals of Peeis, And in Case of the Tnal of Any Peer 
m Time of Adjournment or Prorogation of Pailiament the Baid Sixteen 
Peeis shall he summoned in the same Mannei and have the same 
Poweis and Privileges at such Trial as any othoi Peors of Great 
Britain and that m Case any Tnals of Peeis shall hereafter happen 
when there s no Parliament in being the Sixteen Peers of Scotland 
who sat at the last piecedmg Parliament shall he summoned in the 
same Manner and have the same Powers and Pnvileges at such Trials 
as any other Peers of Great Britain and that all Peeis of Scotland and 
then Successors to their Honouis and Dignities shall fiom and after 
the Union be Peeis of Gieat Bntam and have Rank and Precedency 
next and immediately after the Peois of the like Oideis and Degrees 
m England at the Time of the Union and before all Peers of 1 rent 
Bntam of the like Ordeis and Degrees who may he created a tc 1 re 
Union and shall be tried as Peers of Gieat Britain and sha , n y 
all Privileges of Peers as fully as the Peeis of England do ncj p 
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they or any otlver Peers of Cheat Britain may liireafter enjoy the same 
except the Bight and Pnvilege of sitting in fife House of Loids and 
the Privileges depending thoieon and paiticulaily the Right sitting 
upon the Trials of Peeis 

Aetiolh XXIV That fiom and after the Union there he 5 ne 
Great Seal for the United Kingdom of Gieat Biitani which shall he 
different fioin the Gieat Seal now used in cithn Kingdom; And that 
the quartering the Aims and the Rank and Precedency of the Lyon 
King of Arms of the Kingdom of Scotland may ns best suit the Uiyon 
be loft to Her Majesty, And that in the mean time the Groat Seal of 
England be used as the Gieat Seal of the United Kingdom and that 
the Gieat Seal of the United Kingdom ho used for sealing Wilts to 
elect and summon the Pailmment of Gieat Biilain and foi sealing all 
Plenties with Foieign Pimcos and States and all Public Acts Instru- 
ments and Oideis of Stato which concern the whole UiuLed Kingdom, 
And in all other Matters 1 elating to England as the Gieat Seal of 
England is now used and that a Seal in Scotland aitci the Union he 
always kept and made use of in all Things relating to pnvate Rights 
01 Giants which have usually passed the Great Seal of Scotland and 
which only concern Offices Giants Commissions and pnvate Rights 
within that Kingdom and that until smell Seal be appointed by Her 
Majesty the present Gieat Seal of Scotland shill be used foi such 
puiposes and that the Piivy Seal Signet Gasset Signal of the Justici- 
ary Coiufc Quarter Seal and Seals of Comfs now used in Scotland be 
continued but that the said Seals he alteiod and ad ipted to the Stato 
of the Union as Hci Majesty shall think lit and the sanl Seals and all 
of them and the Keopois of thorn shall ho subject to such Regulations 
as the Parliament of Gieat Butam shall heicaftoi make , And that the 
Ciown Sceptie and Swoid of State the Recoids of Parliament and all 
other Records Rolls and Registers whatsoever both Public and Private 
General and Particulai and Wai rants thereof continue to he kept as 
they aie within that Part of the United Kingdom now called Scotland 
and that they shall so lernain in all Time coming notwithstanding the 
Union 

Abtiole XXV I That all Laws and Statutes in eithei Kingdom 
so fai as they are conti aly to or inconsistent with the Teims of these 
Articles or any of them shall fiom and aftei the Union cease and 
become void and shall be so docluiod to he by the lespccLivo Paiha- 
ments of the said Kingdoms 

As by the said A) tides of Union testified and cqrproved by the said 
Act of Pailmment of Scotland Relation being thetennto had may 
appear 
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II And the TenorjpJ the afoiesaid Act for securing the Protestant 
Religiop and Presbytenan Church Governments within the Kingdom 
of Scotland is as follows 

Our Sovereign Lady and the Estates of Paihament considering that 
by the late Act of Parliament for a Tieaty with England for an Union 
of both Kingdoms it is piovided that the Commissioneis for that 
Treaty should not tieat of or concerning any Alteiation of the 
Worship Discipline and Government of the Chinch of this Kingdom 
as«now by Law established which Tieaty being now leported to the 
Parliament and it being leasonable and necessaiy that the tiue 
Piotestant Religion as presently professed within this Kingdom with 
the Woiship Discipline and Government of tins Church should be 
effectually and unalterably seemed therefore Ilei Majesty with Advice 
and Consent of the said Estates of Pailiament doth hereby establish 
and conhim the said true Protestant Religion and Worship Discipline 
and Government of tins Church to continue without any alteration 
to the People of this Land m all succeeding Generations, and moie 
especially Her Majosty with Advice and Consent aforesaid latifies 
appiovcs and for evei confirms the Fifth Act of the Fnst Parliament 
of King William and Queon Maiy uitituled an Act ratifying the Con- 
fession of Faith and settling Piesbytenan Church Government with 
all other Acts of Paihament relating thoreto m Prosecution of the 
Declaration of the Estates of this Kingdom containing the Claim of 
Right bearing Date the Eleventh of April One thousand six hundied 
and eighty-nine , And Hei Majesty with Advice and Consent afore- 
said cxpicssly provides and declares that the foresaid true Protestant 
Religion contained in the ahovementioned Confession of Faith with 
the Form and Punty of Woiship presently in use within this Chiuch 
and its Piesbytenan Chiuch Government and Discipline (that is to 
say) the Government of the Chuicli by Knk Sessions, Presbytenes, 
Piovnicial Synods and Geneial Assemblies all established by the 
foresaid Acts of Parliament piusuant to the Claim of Right shall 
remain and continue unalteiablo and that the said Presbyterian 
Government shall be the only Government of the Church within the 
Kingdom of Scotland 

III And fuithei foi the gieater Security of the foiesaid Pio- 
testant Religion and of the Worship Discipline and Government of 
this Chuich as above established IIci Majesty with Advice and 
Consent foresaid statutes and ordams that the UmvorsiLies and 
Colleges of Saint Andiews, Glasgow, Aberdeen, Edinburgh as now 
established by Law shall continue within this Kingdom for ever and 
that in all Time coming no Professors, Principals, Regents, Masters or 
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Others beanng Office in any Univeisity Co^lfge or School within w 
this Kingdom be capable or be admitted or allowed to continue in 
the Exercise of their said Functions but such as shall own and 
acknowledge the Civil Government m Manner piescnbed or to be 
presenbed by the Acts of Parliament, as also that before or at their 
Admissions they do and shall acknowledge and piofess and shall 
subscribe to the foiesaid Confession of Faith as the Confession of 
then Faith and that they will practise and conform themselves to 
the Woiship piesently m use m this Church and submit themselves 
to the Government and Discipline thereof and never endeavoui 
directly 01 indirectly the Prejudice 01 SuLvoision of the same and 
that befoie the respective Pieslvytenes of then Bounds by whatso- 
ever Gift Piosentation 01 Provision they may be theieto piovided, 

IV And fuitliPi Her Majesty with Advice nfoiesanl expressly 
declares and statutes that none of the Subjects of this Kingdom 
shall be liable to, but all and every one of them foiever fiee of any 
Oath Test or Subscription within this Kingdom contmiy to or in- 
consistent with the forcsaid true Piotestant Keligion and Presbyteuan 
Church Government Woiship and Discipline as above established 
and that the same within the bounds of this Chuicli and Kingdom 
shall uevei be imposed 01 lequned of them in any Soit, And lastly 
that aftei the Deceaso of IIci picsent Myesty (whom God long 
preserve) tho Sovereign succeeding to hei m the Koyul Government 
of the Kingdom of Gieat Britain shall m all Time coming at His 01 
Hei Accession to the Crown sweat and subscubo that they shall 
inviolably maintain and prcseive the foresaid Settlement of the True 
Piotestant Religion with the Government Worship Discipline Right 
and Pnvileges of this Church as above established by the Laws of 
this Kingdom in Piosecution of the Claim of Right 

V And it is hoicby statute and oidamed that this Act of Parlia- 
ment with the Establishment therein contained shall be held and 
obseived m all Time coming as a fundamental and essential condition 
of any Treaty 01 Union to be completed between the Two Kingdoms 
without any Alteration thereof oi Deiogation thereto in any Sort foi 
ever, As also that tins Act of Parliament and Settlement therein 
contained shall be niseit and lepeated m any Act of Parliament that 
shall pass for agreeing and concluding the foiesaid Tieaty or Union 
betwixt the Two Kingdoms and that the same shall he theiem 
expressly declared to be a fundamental and essontial Condition of the 
said Treaty or Union m all Time coming winch Ai tides of Union 
ana. Act immediately above written Her Majesty with Advice and 
Consent aforesaid statutes enacts and oidams to be and continue m 
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all Time coming the<|ure and perpetual ^Foundation of a Complete 
and Entire Union of-t?ie Two Kingdoms of Scotland and England 
under £he express Condition and Provision that this Approbation 
and Ratification of the aforesaid Aiticles and Act shall he no ways 
bidding on this Kingdom until the said Articles and Act be ratified 
approved and conflimed by Her Majesty with and by the Authority 
of the Paihament of England as they are now agieed to approved 
and confirmed by Her Majesty with and by the Authonty of the 
Parliament of Scotland, declaring nevertheless that the Parliament of 
England may provide for the Security of the Church of England as 
they think expedient to take place withm the Bounds of the said 
Kingdom of England and not derogating from the Security above 
provided for establishing of the Chinch of Scotland within the 
Bounds of this Kingdom as also the said Parliament of England may 
extend the Additions and othei Provisions contained m the Aiticles 
of Union as above insert in Eavoui of the Subjects of Scotland to 
and m Favour of the Subjects of England which shall not suspend 
01 derogate fiom the Force and Effect of this present Ratification in 
the Parliament of Scotland 

VI And lastly her Majesty enacts and declares that all Laws and 
Statutes in this Kingdom so far as they are contrary to or incon- 
sistent with the Terms of these Articles as above mentioned shall 
from and aftei the union cease and become void 

(§ VII lecites 5 Anne, c 5, an Act foi securing the Church of England, 
13 Eliz c 12, an Apt for the ministers of the Church to be of sound 
religion, and 13 and 14 Car 2, c 4, tbe Act of Uniformity, and re- 
enacts them as regards the Church of England ) 

VIII And he it fuithei enacted by the authority aforesaid, That 
after the demise of her Majesty (whom God long preserve) the 
Sovereign next succeeding to her Majesty m the royal government 
of the Kingdom of Gieat Biitam, and so foi ever hereafter, every 
King or Queen succeeding at his or her Coronation, shall m the 
presence of all persons who shall be attending . take and subscube 
an oath to maintain and preserve inviolably the said settlement of the 
Church of England 

IX And he it furtliei enacted by the authority afoiesaid, That 

this Act, and all and eveiy the matters and things therein contained, 
be, and shall be for evei holden and adjudged to be a fundamental 
and essential part of any treaty of union to he concluded between 
the said two Kingdoms * 

X. May it therefore please yom most Excellent Majesty, that it 
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ay be enacted , and be lji enacted by the Qfieen’s most excellent m 
[ajesty, by and with the Advice and Consent of the Lords spiritual 
id Temporal, and Commons, m this piesent Parliament assembled, 
id by the Authority of the same, That all and every the said 
.iticles of Union as ratified and approved by the said Act of Parlia- 
lent of Scotland, as afoiesaid, and heiem befoie particularly men- 
oned and inseited , and also the said Act of Parliament of 
eotland foi establishing the Piotcstant Religion, and Presbyterian 
lunch Government within that Kingdom, intituled, Act for securing 
ie Protestant Religion, and Presbyterian Church Government, and 
?eiy Clause, Matter and Thing in the said Aiticles and Act con- 
nned, shall he, and the said Articles and Act are hereby for ever 
itified, approved, and confirmed 

XI And it is heieby further enacted by the Authority aforesaid 
hat the said Act passed m this present Session of Parliament 
itituled an Act for securing the Chuich of England as by Law 
stahlished and all and every the Matters and Things therein con- 
uned and also the said Act of Parliament of Scotland intituled Act 
ir securing the Protestant Religion and Piesbj tenan Church Covcrn- 
lent with the Establishment in the said Act shall foi cvei ho held 
nd adjudged to be and obseived as fundamental and essential 
'onditions of the said Union and shall in all Times coming be taken 
i bo and aie heieby declared to bo essential and fundamental Paits 
f tho said Aiticles and Union and the said Aiticles of Union so 
3 aforesaid latified appioved and confirmed by Act of Parliament 
f Scotland and by this present Act and the said Act passed in this 
resent Session of Pailiament intituled An Act for securing the 
Ihurch of England as by Law established and also tho said Act 
assed m the Parliament of Scotland intituled Act for securing the 
hotestant and Presbyterian Chuich Government are hereby enacted 
nd ordained to be and continue in all Times coming the complete 
nd entire Union of the Two Kingdoms of England and Scotland 

XII And whereas since the passing the said Act in the Parliament 
f Scotland for ratifying the said Aiticles of Union one other Act 
utituled Act settling the manner of electing the Sixteen Peers and 
i'oity-five Members to repiesent Scotland m the Parliament of Gieat 
Iritam hath likewise passed in tho said Parliament of Scotland at 
Edinburgh the Fifth Day of Eebiuary One thousand seven bundled 
nd seven the Tenoi whereof follows 

Our Sovereign Lady considering that by the Twenty-Second Article 
if the Troaty of Union as the same is ratified by an Act passed m this 
Session of Parliament upon the Sixteenth of January last it is provided 
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.(That by vutiie of th(\i^aid Treaty of the* Peers of Scotland at the 
Time of. the Union. Sixteen shall he the Humber to sit and vote m 
the House of Lords and Forty-five the Number of the Representatives 
of Scotland in the House of Commons of the Parliament of Great 
Bnt*am and that the said Sixteen Peers and Forty-five Members in 
the House of Commons be named and chosen m such Manner as by 
a subsequent Act in this present Session of Pailiament m Scotland 
should be settled, which Act is thereby declared to be as valid as if it 
wei# a Part of and mgrossed m the said Treaty, Therefore Her 
Majesty with Advice and Consent of the Estates of Parliament 
statutes enacts and ordains that the said Sixteen Peers who shall 
have Right to sit in the House of Peers in the Parliament of Great 
Britain on the Part of Scotland by Virtue of this Treaty shall be 
named by the said Peeis of Scotland whom they represent their 
Heirs or Successois to then Dignities and Honours out of their own 
Nurnbei and that by open Election and Plurality of Voices of the 
Peeis present and of the Proxies foi such as shall be absent the said 
Proxies being Peers and pioducmg a Mandate m Wilting duly signed 
befoie Witnesses anil both the Constituent and Proxy being qualified 
according to Law, doclarmg also that such Peeis as are absent being 
qualified as aforesaid may send to all such Meetings Lists of the Peeis 
whom they judge fittest validly &igned by the said absent Peers winch 
shall he leckoned m the same Mannei as if the Parties had been 
present and given in the said List, and in Case of the Death 01 legal 
Incapacity of any of the said Sixtcon Peeis that the aforesaid Peors 
of Scotland shall nominate another of their own Number in the Place 
of the said Peer or Peers m Manner before and aftei mentioned , And 
that of the said Forty-five Repiesentatives of Scotland m the House 
of Commons m the Parliament of Great Britain Thnty shall be chosen 
by the Shnes and Stewartries and Fifteen by the Royal Bunows as 
follows 

(The remainder of the clause at great length piescubes in detail the 
Repiesentation of Scotland m the Impeiial Pailiament, and subjects elec- 
tors and elected to the electoial laws of Scotland, togetliei with the penal 
clauses against Papists laid down in 8 and 9 Will III cap 3 , it also pie- 
scribes the regulations for the election of the repi esentative peeis ) 

(XIII re-enacts the Scottish Act settling the election of sixteen lepie- 
sentative peeis and foity-five membeis) 

(See Nos 88 and 89 m Gaidmei, Const Doc , Hill Button, H S vui ct 
seq , Hallamx, C H ch xvn , Wyon, Reign of Anne, 1 155 ei eeq , Mack- 
mnon, The Union between Eng and Scot , Roqets, PL 1 179-189 , 
Porntt, U H 0 11 3-181 ) 
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XXII 

THE PLACE ACT (ANNE) 

6 Anne, Cap 41, 1 1707 

XXY And lie it further enacted That no peison, who 
shall have in his own name, or m the name of any person oi peisons 
m trust for him, or for his benefit, any new office or place of profit 
whatsoever undei the crown, which at any time since the five and 
twentieth day of October, m tho yeai of onr Loid one thousand 
seven hundred and five, have been cieated or elected, oi heieafter 
shall be cieated oi erected, nor any person who shall he a commis- 
sioner oi sub commissioner of prizes, secretary, a receivei of the 
prizes, not any comptroller of the accounts of the army, nor any 
commissioner of transports, nor any commissioner of the sick and 
wounded, noi any agent for any regiment, nor any commissioner for 
any wine licences, nor any governor or deputy governor of any of the 
plantations, nor any commissioners of the navy employed in any of 
the out-ports, nor any person having any pension fioui the crown 
duiing pleasuie, shall be capable of being elected, oi of sitting or 
voting as a member of the house of commons in any parliament, 
which shall be heieaftei summoned and holden 

XXVI Provided always, That if any peison being chosen a mem- 
ber of the house of commons, shall accept of any office of piofit from 
j the crown, dunng such time as he shall continue a membei, his 
} election is hereby declared to be void, and a new writ shall he 
' issued for a new election, as if such person so accepting was natmally 

( dead Provided nevertheless, that such person shall be capable of 
being again elected, as if his place had not become void as aforesaid 
XXVII Provided also That m oidei to pievent for the 
future too great a number of commissioners to be appointed or con- 
stituted for the executing of any office, that no greater number of 
commissioners shall be made oi constituted foi the execution of any 
office, than have been employed m the execution of such respective 
office at some time before the fii&t day of this present parliament 
XXVIII Provided also, That nothing herein contained be 
construed to extend to any membei of the house of commons, being 
an officer m her Majesty’s navy or aimy, who shall receive any new 
omithei commission in the navy or army respectively 

1 8 Anne, c 7, rn common printed editions 
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XXIX And be it father enacted, Tha^ if any person hereby dis- 
abled, or declared to be incapable to sit or vote m any pailiaraent 
hereafter to be holden, shall nevertheless he returned as a member to 
serve for any county, stewartry, city, town, or cinque port m any 
parliament, such election and return are lieieby declaied to be 
void to all intents and purposes whatsoever , and if any peison dis 
abled 01 declared incapable shall after the dissolution of 
this present parliament presume to sit or vote as a member of the 
hou§e of commons m any parliament such person so sitting 01 
voting sball forfeit the sum of five hundred pounds 

XXX And he rt fui ther enacted That eveiy person disabled 
to be elected, in the house of commons of any pailiaraent of 
England, sball be disabled to be elected, or to sit or vote in tire 
house of commons of any pailiament of Gieat Bntain 

(These famous disabling and enabling clauses foim pail of a Statute 
(since repealed) the fust twenty-foui sections of which deal with the Act 
of Settlement (11 and 12 W III c 2) and pronde foi the government on 
the demise of the Soveiuign, should the successor to the tlnone not be in 
England (cf JFyon, op cit, i 385) On the subject of the clauses cited 
above see Todd , P G n iv clis 2 and 3 , Anson, LC n cli iv , Tanoell- 
Lamjmead, E G II 712 ot seq , Pa nit, UHC i 204-222 and 292-308 ) 


XXIII 

THE OCCASIONAL CONFORMITY ACT 

10 Anne, Cap 6, 1 1711 

An act for pi eservmq the pi otestant tehgion, by bettei secuung the 
Ohm oh of England, as by law established, and foi confnmmg the 
toleiation gi anted to pi otestant dissenteis by an act, intituled, An act 
foi exempting then Majesties' pi otestant subjects, dissenting fiom the 
Ohui ah of England, fi om the peMalties of cei tain laios, and foi 
supplying the defects thereof, and foi the fuitliei secuung the pi o- 
testant succession, by icqumng the piacti&eis oj the law m Noith 
Bntam to take the oaths, and subscribe the declaiation therein men- 
tioned 

1 2 3 Whereas an act s was made in the thirteenth yeai of the reign 
of the late King Charles the second, 4 and anotliei act was made 

1 The common punted edition, cap 2 

2 $$ I "XI repealed by 6 Geo I c l Tlie temamdoi vntually repealed 

3 13 Oha II St 2, o 1 i 25 Oha II e 2 



108 


STATUTES AND DOCUMENTS 


l 


m tlio five and twentieth year of the leign q||flate King Charles tin*. 
Second, . both which acts weio made foi the secunty of the 
Church of England as by law established Now for the bettei 
seeming the said Church, and quieting the minds of her Majesty’s 
protestant subjects dissenting from the Cliuich of England, and 
lendeuug them secure in the exercise of then leligious worship, as 
also for tlio f wither strengthening of the piovision already made for 
the secunty of the succession to the crown m the House of Ilan- 
ovoi Be it enacted by the Queen’s most excellent majesty r 
That if any Poison or Poisons eithci Peers or Coninroneis who 
havo 01 shall have any office oi offices Civil 01 Mihtaiy 01 locuivo 
any Pay, Salary, Fee 01 Wages by reason of any Patent or giant 
from 01 undei llei Majesty oi any of Ilor Majesty’s Piedecessois oi 
of Her Hens or Successors , or if any Mayor, Aldoiman, 
Recoidei, Bailiff, Town Clerk, Common Council Man oi other 
Poison hearing any office of Magistracy who by the said locited 
acts are obliged to receive the Sacrament of the Loid’s Supper 
accoiding to the rites and usage of the Church of England 
shall at any time after their Admission into their lespeotivo offices 
knowingly or willingly resort to oi bo picsenl at any Con- 
venticle, Assembly oi Meeting for the eveicise of Religion m 
other Manner than according to the Lituigy and Piaotice of the 
Chturh of England shall foifut Foity Pounds to bo locoveicd 
by Him or them that shall sue foi tlio samo . in any of hoi 
Majesty’s Couits 

II And bo it fuithor enacted That evoiy Person convicted 
shall be disabled from thenceforth to hold such office . and shall 
be adjudged incapable to beai any office or employment what- 
soever 

III Provided always and he it furthoi enacted That if any 

Person . who shall havo been convictod , shall aftei such 
Conviction confoim to the Cliuich of England for the space of one 
year without having been present at any Conventicle, Assembly or 
Meeting and leccive the Sacrament ol tlio Loid’s Supper 

according to the Rites and Usage of the Church of England nt least 
Three Times in the year eveiy such Peison shall be capable of the 
grant of any the offices or employments afoiesaid 


(} IV Such confoiming poisons to make oath of Conformity and that 
he has received the Sacrament ^ V hunts Prosecution to three months 
§ VI exempts offices of Inhentance from being made void, but requires 
a non-conforming Holder to appoint a Deputy ) 
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VII And it is hei^by further enacted That the toleration 
granted to the protestaiTt dissenteis, by tTio act 1 made m the fiist 
year of the reign of King William and Queen Maiy, shall be, 
and is hereby latified and confirmed, and that the same act shall at 
all times be inviolably observed for the exempting of suth protestant 
dissenters as aie thereby intended, from the pains and penalties 
therein mentioned 

VIII And for rendenng the said last-mentioned act more effectual 
accoidmg to the true intent and meaning thereof, Be it fiuther 
enacted . That if any person dissenting from the Chuich of 
England, (not in holy oideTs, or pretended holy oiders, or pietending 
to holy ordeis, nor any preacher or teacher of any congregation) who 
should have been entitled to the benefit of the said last-mentioned 
act, if such peison had duly taken, made, and subscnbed the oaths 
and declaiation, 01 otheiwise qualified him or herself, as requned by 
the said act, and now is or shall he prosecuted upon or by virtue of 
any of the penal statutes, from which piotestant dissentois aie ex- 
empted by the said act, shall at any time during such piosecution, 
take, make, and subscribe tho said oaths and declaration, or being 
of the peoplo called Quakers, shall make and subscribe the afoiesaid 
declaration, and also the declaration of fidelity, and subscribe the 
profession of their Christian belief, accoidmg to the said act, or 
before any two of her Majesty’s justices of the peace, (who are 
hereby lequired to take and return the same to the next quarter- 
sessions of the peace, to be there recorded) such peison , is 
hereby entitled to tho benefit of the said act, and shall be thence- 
forth exempted from all the penalties and forfeitures inclined 
by force of any of the aforesaid penal statutes 

IX And wheieas it is or may he doubted whethei a preacher or 
teacher of any congregation of dissenting protestants, duly m all 
respects qualified accoidmg to the said act, he allowed, to 
officiate m any congiegation m any county, other than that in which 
he so qualified himself, although m a congregation or place of meet- 
ing duly certified and registered as is requned by the said act, Be it 
enacted That any such pieacher 01 teacher, so duly 

qualified is heieby allowed to officiate in any congiegation, 
although the same ho not in the county wherein he was so qualified , 
provided that the said congiegation, or place of meeting, hath been 
befoie such officiating duly legistered and such preachei 
or teacher shall, if requned, pioduce a certificate of his having 
so qualified himself, under the hand of the clerk of tho peace forthe 

1 1 W. and M Sess 1 , c 18 
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county 01 place where he, so qualified himself which certificate suclj 
dork of the peace is heiehy lequned to malte , and shall also before 
any justice of the peace of such county 01 place where he shall 
so officiate, make and snbscnbe such declaration, and take such oaths 
as are mentioned if thereunto required 

X And be it further enacted That on or before the sixteenth 
day of June next, all advocates, wnteis to the signet, notaries public, 
and other mcmbeis of the college of Justice, within Scotland, 

are heiehy obliged to take and subsenbe the oath appointed by 
the act 1 of the sixth year of hei Majesty’s reign, intituled, an Act for 
the bettei security of her Majesty’s person and government, befoie 
the lords of session of the afoiesaid. part of her Majesty’s kingdom, 
except such of the said peisons who have aheady taken the same 
And if any of the persons afoiesaid do refuse to take and sub- 
scribe the said oath, as afoiesaid, such persons shall be ipao facto 
adjudged disabled m law to . exeicise in any manner his 

said employment or practice 

XI And be it further enacted That in all time coming 
no person shall be admitted to the employment of advocate, 
water to the signet, notary public, or any office belonging to the said 
college of Justice, until ho , have taken and subscribed the 
aforesaid oath, m mannei as is above duected 

( Wyon , HQB 1 135 et , n 335 , Peny, HOE 2 , Rutjets, P L i 177 ) 


XXIY 

THE SCHISM ACT 2 

13 Anne, Cap 7, 8 1713 

An Act to prevent the gioioth of schism and for the fmthei semi it y 
of the Ghmches of England and Ii eland as by law established 

i Be it enacted That every person or persons who shall, 
keep any public or private school or seminary, oi teach and 
instruct any youth as tutoi 01 schoolmaster, within that pait of great 
Britain called England, the dominion of Wales, or town of Beiwick 
upon Tweed, before such person or peisons shall have subscribed 

1 C Anna, o 14 , 10 Anne, c 32 
r a Repealed by 5 Geo I c 4 

3 12 Anne, St. 2, c 7, m common printed editions 

4 Tho pieamble simply recites 13 and 14 Oha II o 4 
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so much of the said chaclaration and acknowledgement, as is befoie 
recited, and shall have Md and obtained a licence from the lespective 
archbishop, bishop, or ordmaiy of the place, under Ins seal of office 
(foi -which the party shall pay ono shilling, and no inoic ovei and 
above the duties payable to Hei Majesty for the same) and shall 
he thereof lawfully convicted, upon an information, presentment 
or indictment, m any of Her Majesty’s couits of record at "West- 
minster, 01 at the Assizes, 01 before justices of Oyer and Termmei, 
shall . be committed to the common gaol , there to remain 
without bail 01 mamprize foi the apace of thiee months, to com- 
mence from the time that such person or peisons shall he received 
into the said gaol 

H. Provided always, That no licence shall be granted by any 
archbishop, bishop, or oidinary, unless the person or persons who 
shall sue foi the same, shall produce a certificate of his or their 
having received the sacrament according to the usage of the Church 
of England, in some palish church, within the space of one year next 
befoie the grant of such licence, under the hand of the minister and 
one of the chiuch-waidens of the said parish, nor until such person 
or persons shall have taken or subscribed the oaths of allegiance and 
supremacy, and abjuration, as appointed by law, and shall have made 
and subsenbed the declaiation against transubstantiation, contained 
m the act 1 intituled, An act for preventing dangeis which may 
happen from popish recusants, before tho said aichbishop, bishop, 01 
oidinary , which said oaths and declarations, the said aichbishop, 
bishop or ordinary, are hereby empowered to administer and leceive , 
and such archbishops, bishops, and ordinaries, aie required to file 
such certificates, and keep an exact register of the same , 

III And he it further enacted That any person who shall 
have obtained a licence, and subsenbed the declarations, and taken 
and subscribed the oaths, as above appointed, and shall at any time 
after, during the time of his 01 then keeping any public or private 
school or seminary, or instructing any youth as tutoi 01 schoolmaster, 
knowingly or willingly, resort to, any conventicle, within 
England, "Wales, 01 town of Berwick upon Tweed, for the exercise of 
religion in any othei manner than according to the liturgy and prac- 
tice of the Church of England, or shall . he piesent at any meet- 
ing although the htuigy be there used, where Her Majesty 
(whom Cod long pieserve) and the Elector of Brunswick, shall 
not there he prayed foi in express words, accoidmg to the htuigy 
of the Church of England, except where such particular offices of the 

1 25 Oha II c 2 
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liturgy ai'o used, wherein theie aie no expie^ directions to pray for 
Hei Majesty and the rdyal family, shall* 1 . thencefoith be in- 
capable of keeping any public or pnvate school 01 seminary, or 
instructing any youth as tutoi or schoolmaster 

IV And be it further enacted . That if any person licenced, 
as aforesaid, shall teach any other catechism than the catechism set 
f 01 th in the hook of common prayer, the licence of such person shall 
from thenceforth be void, and such person shall be liable to the 
penalties of this act r 

Y And he further enacted That it shall . be lawful, to 
and foi the bishop of the diocese, 01 othei pioper ordmaiy, to cite 
any person or persons whatsoever, keeping school or semmaiy, or 
teaching without licenco, as afoiesaid, and to proceed against, and 
punish such person or persons by ecclesiastical censine, subject to 
such appeals as m cases of ordinary jurisdiction , this act 01 any 
other law to the contiaiy notwithstanding 

(§§ VI and VII provide that none shall be punished twice for the same 
offence ) 

VIII Provided always, That this act, shall not extend, 

to any tutor teaching or instructing youth m any college 01 hall, 
withm eifchei of the universities of England, nor to any tutor 
who shall be employed by any nobleman or noblewoman, to teach his 
or her own childien, giand children or great-grand-cluldren only, in 
Ins or her family , provided such tutor, do in eveiy respect 
qualify himself according to this act, except only in that of taking 
a licence fiom the bishop 

IX Provided also, That the penalties in this act shall not extend 
to any foreigner, or alien of the foreign refoimed chinches, allowed, 

. by the Queen’s Majesty, her heirs 01 successors, m England, for 
instructing or teaching any child or children of any such foieigner 
or alien only, as a tutor or schoolmastei 

X Provided always, , That if any person who shall have 
been convicted, as aforesaid, shall, aftei such conviction, con- 
form to the Church of England, for the space of one year, and 
leceive the sacrament of the Lord’s Supper accoiding to the utes and 
usage of the Chinch of England at least three times m that year, 
eveiy such person 01 peisons shall he again capable of having and 
usmg a licence to teach school, or to instruct youth as a tutor or 
schoolmaster, her or they also performing all that is made requisite 
thereunto by this act 
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# XI Piovided also, h^d be it fuither anacted, That every such 
person, so convicted, and afterwards confoimmg, shall, at the 
next term after Ins being admitted to, teach or instruct youth, 
as aforesaid, make oath in writing, in some one of Her Majesty’s 
couitfe at Westminster, m public and open court, or at the next 
quarter sessions foi that county 01 place where he shall reside, 
between the houis of nine and twelve m the foienoon, that he hath 
conformed to the Church of England foi the space of one year before 
such^ns admission, without having been present at any conventicle, 
assembly or meeting, as afoiesaid, and that he hath received the 
Sacrament of the Lord’s Supper at least three times in the year, 
which oath shall be there enrolled and kept upon lecord 

XII Piovided always, That this act shall not extend, , to any 
person, who as a tutor, 01 schoolmaster, shall instruct youth in read- 
ing, wilting, arithmetic, or any part of mathematical learning only, so 
far as such mathematical learning relates to navigation, 01 any 
mechanical ait only, and so far as such reading, wilting, antlimehc or 
mathematical learning shall be taught in the English tongue only 

(The first pait of the clause lecites the Act of Umfoinuty in the Irish 
Statutes, — 17 and 18 Cai II ) 

XIII Be it therefore enacted That all the lcmedies, 
provisions, and clauses, in and by this act . shall extend, to 
Ireland, in as full and effectual mannei, as if Ireland had been ex- 
pressly named and mentioned m all and every the clauses m this act 

(Perny, II C E in 146 , Wyon, H Q B n 500 , Bogeis, P L l 219 ) 


XXV 

THE EIOT ACT 

1 Geo I Stat 2, Cap 5, 1715 

An Act for preventing Tumults and Riotous Assemblies , and for the 
mot e speedy and effectual punishing the Rioters 

I Wheieas of late many lehelhous Plots and Tumults have been 
in diveis Parts of this Kingdom, to the Distuihance of the Public 
'Peace, and the endangering of his Majesty’s Person and Government, 
and the same are yet continued and fomented by Persons disaffected 
to his Majesty, presuming so to do, foi that the Punishments pro- 
vided by the Laws now m being are not adequate to such heinous 
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Offences, and by such Bioteis his Majesty* and his Admimstratipn 
have been most maliciously and falsely traduced, with an Intent to 
raise Divisions, and to alienate the Affections of the People fiom his 
Majesty Therefore for the pieventmg and suppressing of such Riots 
and Tumults, and for the more speedy and effectual punishing the 
offenders therein, Be it enacted That if any Persons to the Number 
of twelve or more, being unlawfully, riotously, and tumultuously 
assembled together, to the Disturbance of the Public Peace, at any 
Time aftei the last Day of July, in the Year of Our Loiil One 
thousand seven hundied and fifteen, and being required or com- 
manded by any one 01 moie Justice or Justices of the Peace, 01 by 
the Shenff of the County, or Ins Under Slienff, 01 by the Mayor, 
Bailiff or Bailiffs, 01 othei Head Officer, or Justice of the Peace of 
any City or Town-corpoiate, where 9 iich Assembly shall lie, by 
Proclamation to he made m the King’s Name, in the Pom heiem- 
after directed, to dispeise themselves and peaceably to depart to their 
Habitations, or to their lawful Business, shall, to the Numbei of 
twelve or more (notwithstanding such Proclamation made) unlaw- 
fully, notously, and tumultuously remain or continue togethei by the 
Space of one Hour after such Command 01 Request made by Pro- 
clamation, that then such continuing together to the Number of 
twelve 01 more, after such Command or Request made by Proclama- 
tion, shall bo adjudged Pelony without Benefit of Cleigy, and the 
Offenders therein shall be adjudged Felons, and shall suffer Death as 
m the case of Pelony without Benefit of Clergy 

II And he it further enacted . . That the Older and Form of the 

Proclamations that shall be made by the Authonty of this Act, shall 
he as hereafter followeth (that is to say) the Justice of the Peace, or 
other Person authorized by tins Act to make the said Proclamation, 
shall, among tlie said Rioters or as near to them as he can safely 
come, with a loud Voice command, and cause to he commanded 
Silence to be, while Proclamation is making, and after that shall 
openly, and with loud Voice make or cause to be made Proclamation 
in these Words, or like m Effect 

‘Our Sovereign Lord tiro King ehargeth and commandeth all Per- 
sons, being assembled to disperse themselves, and peaceably to depart 
to their Habitations, or to thou lawful Business, upon the Pams con- 
tained m the Act made m the First Year of KingGeoige, for prevent* 
mg Tumults and notous Assemblies « God save the Km« ’ 

( T ° 

And every such Justice and Justices of the Peace, Sheriff, Under- 
sheriff, Mayor, Bailiff, and other Head-officei, aforesaid, within the 
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Elmits of their respectn)^ Jurisdictions, are hereby authorized, lm- 
powered and lequned, on Notice 01 Knowledge of any such unlawful, 
riotous, and tumultuous Assembly, to resort to the Place where such 
unlawful, riotous and tumultuous Assemblies shall be, of peisons to 
the Numbei of twelve or more, and there to make 01 cause to be 
made Proclamation in mannei aforesaid 

III And be it further enacted That if such Persons so unlaw- 
fully, riotously, and tumultuously assembled, or twelve or more of 
them* after Proclamation made m manner aforesaid, shall continue 
together and not disperse themselves within one Hour, That then it 
shall be , lawful to and foi every Justice of the Peace, Sheriff, or 
Under-Sheriff of the County wheie such Assembly shall he, and also to 
and for every High or Petty-constable, and oilier Peace-officer within 
such County, and also to and for eveiy Mayor, Justice of the Pence, 
Sheriff, 01 Bailiff, and other Head-officer, High 01 Petty-constable, 
and othei Peace-officer of any City oi Town-corporate where such 
Assembly shall be, and to and foi such other Peison and Peisons as 
shall he commanded to be assisting unto any such Justice of the 
Peace, Shenff or Under-Sheriff, Mayoi, Bailiff, or other Head officer 
aforesaid, (who are hereby authorized and impoweied to command all 
Ins Majesty’s subjects of Age aud Ability to he assisting to them 
therein) to seize and appiehend, and they are hereby required to 
seize and apprehend such Persons so unlawfully, notously and 
tumultuously continuing together after Proclamation made, as afore- 
said, and forthwith to carry the Persons so apprehended before one 01 
more of His Majesty’s Justices of the Peace of the County or Place 
where such Persons shall be so appiehended, m ordei to then being 
pioceeded against for such them Offences accoiding to law, and that if 
the Persons so unlawfully, riotously and tumultuously assembled, 01 
any of them, shall happen to be killed, maimed or huit, m the dis- 
persing, seizing or apprehending, or endeavoonng to disperse, seize or 
apprehend them, by reason of their resisting the Persons so dispers- 
ing, seizing or apprehending, 01 endeavouring to disperse, seize or 
apprehend them, that then every such Justice of the Peace, Sheriff, 
Under-sheriff, Mayor, Bailiff, Head-officer, High or Petty-constable, 
or other Peace-officer, and all and singular Persons, being aiding and 
assisting to them, or any of them, shall bo fiee, discharged and 
indemnified, as well against the King’s Majesty, his Heirs and Suc- 
cessors, as against all and eveiy othei Peison and Peisons, of, for, or 
concerning the killing, maiming, or hurting of any such Person 
or Persons so unlawfully, riotously and tumultuously assembled, that 
shall happen to he so killed, maimed, or hurt as aforesaid 
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IV 1 And be it fmther enacted Tflat if any Poisons unlaw- 
fully, riotously and tumultuously assembled togethei, to the Disturb- 
ance of the Public Pento, shall unlawfully, and with Force demolish 
or pull down, or begin to demolish m pull down any Gluhih or 
Chapel, oi any Building foi Religious Worship cm tilled and legistoied 
according to the Statute 1 * made m the Fust Yoai of the Reign of the 
late Bang William and Queen Mary, oi any Dwelling-house, 
Barn, Stable or other Out-house, that then every such demolishing, 
or pulling down, oi beginning to demolish oi pull down, sh9.ll bo 
adjudged Felony without Benefit of Cloigy, and the ofimulers therein 
shall be adjudged Felons, ami shall suflei Death as in case of Felony 
Without Benefit of Cloigy 

V Provided always, That if any Pei son or Peisona do, or 
shall, with Foice and Aims, willingly and knowingly oppose, obstruct, 
or m any manner willfully and knowingly let, hinder, or liuit any 
Person oi Pennons that shall begin to pioelaiui, or go to proclaim 
according to the Proclamation heitby dnected to be made, whereby 
such Plot lam ft ti on skull not lie made, that then eveiy such opposing, 
obsti noting, letting, huulenng or lnuting such Person or Poisons, so 
beginning or going to make such Proclamation, as afoiesaid, shall be 
adjudged Felony without Benefit of Clergy, and the offender tlioiem 
shall bo adjudged Felons, and shall sulToi Death as in oaso of Felony, 
Without Benefit of Clergy, and that also every such Poison or Per- 
sons so being unlawfully, notously and tumultuously assembled, to 
tile Number of Twelvo, as afoiesaid, or moio, to whom Pioclamalion 
Bhould or ought to have been mado if the same had not been hin- 
dered, as afoiesaid, shall likewise, m case they or any of them, to the 
Number of Twelve or more, shall continue togethei, and not dispei se 
themselves witlun one Ilour after such Let or Hmdranco so made, 
having Knowledge of such Let or Hindrance so made, shall be 
adjudged Felons, and shall suffei Death as in case of Felony without 
Benefit of Clergy 

(VI piovules how damages shall be made good if a chiuch or oth^r 
building shall be destioyed ; 

VII The act to be read at eveiy (juarlei session, )eet, and law-day 

VIII -X deals with the executive ofhuals m Scotland, and extends it 
to all places of religious woiship toleialed by law ) 

{Dicey, L C 284 and App xn , Mahon , H.E l M5 ) '* 

£ 

1 Repealed as to England, 1 and 8 Geo IV o 24, $ 1 
M f and M Sess 1, c 18 
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THE SEPTENNIAL ACT 1 

1 Geo I Stat. 2, Cap 38, 1716 

An Act 1 fm enlarging the Time and Continuance of Parliaments, 
appointed by an Act made in the sicth yeai of the Reign of King 
William and Queen Maiy , intituled, An Act fot the fiequent 
Meeting and Calling of Path aments 

Wheieas m and by an Act 1 of Parliament mads in the sixth year 
of the Reign of then late Majesties King William and Queen Mary 
(of ever Blessed Memory) intituled. An Act for the frequent Meeting 
and Calling of Pailiaments It was among otlioi Things enacted, 
That from thenceforth no Parliament whatsoever, that should at any 
Time then after be called, assembled oi held, should have any con- 
tinuance longei than for thiee yeais only at the farthest, to be 
accounted from the Day on which by the Wut of Summons the said 
Parliament should be appointed to meet and wheieas it hath been 
found by Experience, that the said clause hath pioved very grievous 
and hurthensome, by occasioning much gieater and more continued 
Expenses m older to Elections of Members to seive in Parliament, 
and more violent and lasting heats and animosities among the Sub- 
jects of this Realm, than weie ever known befoie the said Clause was 
enacted , and the said Piovision, if it should continue, may probably 
at this juncture, when a restless and Popish Eaction are designing 
and endeavouring to renew the Rebellion within this Kingdom, and 
an Invasion fiom abroad, be destuictive to the Peace and Security 
of the Government, Bo it enacted That this present Parlia- 
ment, and all Parliaments that shall at any Time heieaftei be called, 
assembled or held, shall and may respectively have continuance for 
seven Years, and no longer, to be accounted fiom the Day on which 
by the Writ oi Summons this present Parliament hath been, or any 
future Parliament shall be appointed to meet, unless this present, or 
any such Parliament heieaftei to be summoned, shall be sooner dis- 
solved by His Majesty, His Heirs oi Successors 

( Hallam , CII m \vi , Pailt Hist vn 292-379, Dicey, LC , 42 
et seq , Michael, E G i 604 et seq , Mahon, HE i it) 

1 Repeals 6 W and M, o 2 tsee p 83) 



118 


STATUTES AND DOCUMENTS 


(The subjoined Protest has both a gieat histone and constitutional 
interest, seeing that the Statute is still law flee Louis Journals, Ap 14, 
1716, Eogeis, PL i 228) 


PEOTEST 

1st, Because, we conceive, that frequent and new Parliaments are 
requited by the fundamental constitution of the Kingdom , and the 
practice thereof foi many ages (which manifestly appeals by our 
records) is a sufficient evidence and pioof of this constitution <* 
3ndly, Because it is agreed, that the House of Commons must ho 
chosen by tiro people, and when so clioson, they aro truly the repre- 
sentatives of the people, which they cannot bo so properly saul to 
be, when continued foi a longei time than that for which they wore 
chosen , for after that time they aie chosen by the Parliament, and 
not the people, who are thereby dopuved of the only lcmedy which 
they have against those, who either do not understand, oi thiough 
corruption, do wilfully betiay the Bust leposecl m them, which 
remedy is, to choose better men m then places 

3rclly, Because the leasons given for this Bill, we conceive, weio 
not sufficient to induce us to pass it, m subveision of so essential 
a part of our constitution 

1 Foi as to tho argument, that this will encourage the princes and 
states of Euiope to entci into alliances with ns, we have not hoard 
any ono minister assort, that any one pi nice oi state has asked, or so 
much as insinuated, that they wished such an alteration 

Nor is it reasonable to imagine it, foi it cannot bo expected, that 
any prince or slate can rely upon a people to defend their libeihes 
and mteiests, who shall he thought to have given up so gieat a pait 
of their own , nor can it be prudent to wish such an experiment to 
he made, after the expenence that Euiope lias had of the great things 
this nation has done for them, under the constitution which is now- 
to be altered by this Bill _--~ 

But on the othoi hand they may bo dctoired froip- entering into 
measures with us, when they shall bo informed by' the pioatnblo of 
this Bill, ‘that the popish faction is so dangerous, ns that it may he 
destructive to the peace and secunty of the Government,’ and may 
apprehend from this Bill that tho Government is so weak, as to want 
so extraordinary a provision foi its safety , which seems to imply, 
that the gentlemen of Bntain are not to be trusted or relied upon, 
aneflthat the good affections of the people aie restrained to so small a 
number, as that of which the present House of Commons consists 
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2 We conceive that this Bill is so far from preventing expenses 
and corruptions, that it $ill lathei mcreas8 them ; for the longer a 
Parliament is to last the more valuable to be purchased is a station 
m it, and the greater also is the danger of coiruptmg the members of 
it ; fcr if ever there should be a Ministry who shall want a Parliament 
to screen them from the just resentment of the people, or from a 
discovery of their ill practices to the King, who cannot otherwise, or 
so truly, be informed of them, as by a free Parliament, it is so much 
the interest of such a Ministry to influence the elections (which by 
their authority, and the disposal of the public money, they, of all 
others, have the best means of doing) that it is to be feared they will 
be tempted, and not to fail to make use of them , and even when the 
members aie chosen, they have greater opportunity of inducing very 
many to comply with them, than they could have, if not only the 
Sessions of Parliament, but the Parliament itself, were reduced to 
the ancient and primitive constitution and practice of frequent and 
new Parliaments , for as a good Mmistry will neither practise noi 
need corruption, so it cannot be any Loid’s intention to provide for 
the security of a bad one 

4thly, We conceive, that whatever reasons may induce the Lords 
to pass this Bill, to continue this Parliament for seven years, will he 
at least as strong, and may, by the conduct of the Ministry, he made 
much stronger, before the end of seven years, for continuing it still 
longer, and even to perpetuate it, which would be an express and 
absolute subversion of the third estate of the realm 

PouniCTT Anglesey Guilford Ashburnham 

Dartmouth Berkshire Aylesford Hereford 

Somerset Mont.toy Osborne Whorlton 
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" XXVII 

THE IRISH PARLIAMENT 

6 Geo I. Cap. 5, 1719 1 

An act fen the bettei secunng the dependency of the Kingdom of 
h eland upon the Ci own of Gi cat Bi itam 

Wheieaa the House of Lords of Ireland have of late, against law, 
assumed to thenwolves a power and jurisdiction to examine, coirect 
and amend the judgments and decrees of the courts of justice m the 
kingdom of Ireland Theiufoie foi the bettei secunng of the de- 
pendency of Ireland upon the Crown of Gieat Biitam, May it please 
youi most excellent Majesty that it may be declared, and be it de- 
clared That the same kingdom of Ireland hath been, is, and of 
right ought to be subordinate unto and dependent upon the impeiial 
Crown of Great Entam, as being inseparably unitod and annexed 
thereunto , and that the King’s Majesty, by and with the advice and 
consent of the Lords spiritual and tempoial, and commons of Great 
Britain in paihamcnt assembled, had, hath, and of light ought to 
have full powci and authonty to make laws and statutes of sufficient 
force and validity to bind the kingdom and people of Ireland 

II And be it furthei declared . That the House of Lords of 
Ireland have not, nor of light ought to have any jurisdiction to 
judge of, affiim or lcverse any judgment, sentence oi docree, givon or 
made m any couit within the said kingdom, and that all proceedings 
befoie the said House of Lords upon any such judgment, sentence, 
or decree, are, and aie heieby declared to be utteily null and void to 
all intents and purposes wliatsoevor 

(Lcchj, HE li 412 et seq, Fioucle, Eng, in Ireland, i 285 d seq , 
Haitian t, OH in xvm , Poiiitt, UHC u 424-440 ) 

(For the convenience of the student, 10 Hen VII c 4 is annexed ) 

1 Repealed 22 Uco III c 53 (soe p 111) 



THE PEERAGE BILL 




POYNING'S LlW 
10 Hen VII Cap 4, 1495 

An Act that no Parliament he holden m tins Land until the Ads 
he certified mto England 

Item, at the request of the Commons of the land of Ireland, be it 
ordained, enacted and established, That at the next Parliament that there' 
shail be holden by the King’s Commandment and licence, wherein 
amongst other, the King's grace entendeth to have a general resumption 
of his whole revenues sith the last day of the 1 eign of King Edward the 
Second, no Parliament be holden heieafter m the said land, but at such 
season as the King’s lieutenant and counsaile there hist do ceitifie the 
King, undei the great seal of that land, the causes and consideiations, and 
all such acts as them seemeth should pass in the same Parliament, and 
such causes, considerations, and acts affirmed by the King and his counsail 
to be good and expedient foi the land, and his licence thereupon, as well 
m affiimation of the said causes and acts, as to summon the said Pailia- 
ment under his great seal of England had and obtained , that done, a 
Parliament to lie had and holden alter the form and effect afore rehearsed 
and if any Parliament be holden m that land hereaftei, contrary to the 
form and provision afoiesaid, it be deemed void and of none effect m law 

(Irish Statutes, i, p, 44 ) 


XXVIII 

THE PEERAGE BILL 

1719. 

Resolutions of the Lords in i elation to the Peerage 

But after a debate that lasted till near seven of the clock m the 
evening by a majority of 83 votes against 30, their Lordships came 
to the following Resolutions, viz 

“ 1 That m lieu of the 16 elective poeis, to sit in this House on 
the part of Scotland, 25 peeis to be declared by his majesty, shall 
have hereditary seats in parliament, and be the peeis on the part of 
the peerage of Scotland 

2 That such 25 peers shall be declaied by his majesty, before the 
next session of paihament 

3 That 9 of the said 25 shall be appointed by his majesty to have 
immediate right to such hereditary seats m parliament, subject to 
the quali6cations requisite by the laws now in being 
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4 That none of the remaining 16 so to he declared by his majesty % 
or their heirs, shall become* sitting peers of tne parliament of Great 
Britain until after the determination of this present parliament, 
except such are of the number of the sixteen peers now sitting m 
parliament on the part of Scotland, and their hens 

5 That if any of the 25 peers so to he declared by his majesty, 
and their heirs shall fail, someone or other of the peers of Scotland 
shall he appointed by his majesty, his heirs and successors, to succeed 
to every such peer so failing , and every peer so appointed shall ^be 
one of the peers on the part of the peeiage of Scotland, m the 
pailiament of Gieat Britain, and so, totiea quoties , as often as such 
failure shall happen 

6 That the horeditaiy light of sitting in Parliament, which shall 
aeciuo to the 25 peers of Scotland, to he declared by his majesty, 
shall be so limited as not to descend to females 

7 That the number of peers of Great Britain, on the part of 
England, shall not be enlarged, without precedent right, beyond six 
of what they are at present , but as any of the said present peers, or 
such six now peers, m case they he created, shall fail, their numbers 
may he supplied by new creations of commoners of Great Britain, 
horn within the kingdom of Gieat Biibun or Iieland, or any of the 
dominions thereunto belonging, or bom of British parents, and so, 
toils s quoties , as often as such failure shall happen 

8. That no person be at any time created by writ, nor any peer- 
age granted by patent, foi any longer estate than for the grantee, and 
the heirs male of his body 

9 That there be not any restraint upon the Ciown, from 
creating any of the princes of the blood, peers ot Great Biitam, 
with right to sit m parliament 

10 That whenever those holds now sitting in parliament, whose 
sous have been called by writ, shall die , then it shall be lawful for 
i his majesty, his heirs and successors, to create a peer to supply the 
Inumber so lessened 

' 11 That every creation of a Peer hereaftei to he made, contrary 
to theso Resolutions, shall be null and void to all intents and 
purposes ” 

The Peeiage Bill brought in ] Maich 5th 

The Earl of Clarendon lepoited these Resolutions to the House, 
which being agreed to, the Judges weie ordeied to hung m a Bill 
thereupon, which they did accordingly on the 14th, when the said 
Bill wfae read the first, and ordeied to he read a second time 

The Peerage Bill dropped.] March 16th 
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The Lords having read this Bill a second time, throe Scotch Lords 
petitioned to be heard ify their counsel against the said Bill , but it 
being represented by some English peers that the Lords being sole 
judges of what relates to the Peerage, they could not allow their 
rights aud privileges to be questioned and canvassed by lawyers, 
and having to that purpose cited a precedent, viz the case of the 
late duke Hamilton, when he claimed a seat in that house as duke of 
Brandon, the said petition of the three Scotch Lords was rejected 
Without dividing 

(Oobbett Pailt, Hist vu 692) 

(The Bill was introduced into the House of Lords on November 25, 
1*719, and lead a first tune On Novembei 26 it was read a Becond time 
and committed On November 27 it was in Committee , on November 28 
it was passed through Committee and oidered to be mgrossed It was 
read a third time on November 30 It was read a first time m the House 
of Commons on Decembei 1 The second leading (203 against 168 votes) 
was defened to Decembei 18 And on that day the Bill was thiown out, 
after “a warm debate which lasted from oae o’clock m the afternoon till 
near nine at night ") 

( Hallam , in xvi , Pike, H L 363, Coxe, Walpole,! 116, n 170 et seq , 
Lechj, H E l 188 , Mahon, H E l 530 ) 


XXIX 

ENGLISH IN THE LAW COURTS 

4 Geo II Cap 26, 1731 

An act that all proceedings m courts of justice within that pait of 
Cheat Britain called England, and m the cow t of exchequer m Scot- 
land, shall be in the English language 1 

Whereas many and great mischiefs do frequently happen to the 
subjects of this kingdom from the proceedings in courts of justice 
being m an unknown language, those who aie summoned and im- 
pleaded having no knowledge or undeistandmg of what is alleged for 
oi against them m the pleadings of then lawyeis and attormes, who 
use a character nob legible to any but persons piaetising the law , to 
remedy these gieat mischiefs, and to protect the lives and fortunes of 
the subjects of that pait of Gieat Bntam called England, more 
effectually than heretofore, fiom the peril of being ensnared or brought 

1 It was extended to Wales by S Geo II. o 14 
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m danger by forms and proceedings m courts of justice, m an urn 
known language, be it enacted . That from and after the twenty- 
fifth day of Maich one thousand seven bundled and thirty thiee, all 
writs, processes and returns thereof, and proceedings thereon, and all 
pleadings, rules, orders, indictments, informations, inquisitions, -pre- 
sentments, verdicts, prohibitions, coitificates and all patents, charters, 
pardons, commissions, recoids, judgments, statutes, recognizances, 
bonds, rolls, entires, fines and lecovencs, and all proceedings relating 
thereunto, and all proceedings of couits leet, eouils baion, and 
customary courts, and all copies thereof, and all proceedings whatso- 
ever in any couits of justice within that pait of Gieat Bntam called 
England, and in tho comt of exchequer in Scotland, and which con- 
cern the law and administration of justice, shall be m the English 
tongue and language only, and not in Latin 01 Fiench, 01 m any otliei 
tongue or language whatsoever and shall be wnlton in such a common 
legible hand and character, as the acts of parliament are usually 
mgiossed in, and the lines and woids of the same to he written at 
least as close as the said acts usually aie, and not m any hand 
commonly called com t hand, and in words at length and not abbrevi- 
ated, any law, custom or usage heretofore to the contiaiy thoioof 
notwithstanding And all and every poison or poisons offending 
against this act, shall foi eveiy such offence forfeit and pay the sum 
of fifty pounds to any poison who shall suo foi the same, by action of 
debt, hill, plaint or lnfoimulion, in any of Ins Majesty’s couits of 
lecoid in WestminsLei-hall, or court of exchequer m Scotland respec- 
tively, wherom no essoin, protection 01 wagoi of law, oi moio than 
one imparlance, shall he allowed 

II And be it furthei enacted That mistranslation, variation 
in form by leason of translation, misspelling 01 mistake m clerkship, 
or pleadings began or to be begun beforo the said twenty-fifth day of 
March one thousand seven hundred and tlnrty-thiee, being pait m 
Latin and pait m English, shall be no error, nor make void any pio 
ceedmgs by leason thereof, but that all mannei of mistranslation, 
eirors m form, misspellings, mistakes in cleikslnp, may at any time be 
amended, whelhei m paper 01 on lecoid 01 otherwise, befoie or after 
judgment, upon payment of reasonable costs only 

III Provided always, That nothing in this act, nor any thing 
herein contained, shall extend to certifying boyond the seas any 
case or pioceedings m tho court of admiralty , hut that m such cases 
the commissions and proceedings may be certified in Latin as formeily 
they have been 
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m IV And whereas i^veial good and profitable laws have been 
enacted, to the intent that the paities m all manner of actions and 
demands might not be delayed and lundeiod from obtaining the effect 
of their suits, after issue tncd and judgment given, by leason of any 
subfile, ignorant, or defective pleadings, noi foi any defect m foim, 
commonly called Jeofaih , It is hereby enacted That all and 
eveiy statute and statute foi the reformation and amending of the 
delays ansing fiom any Jeofaih whatsoever, shall and may extend to 
all* and every foim and forms, and to all proceedings in courts of 
justice (except m criminal cases) when the forms and proceedings are 
m English, and that all and every error and mistake whatsoever, 
which would or might he amended and remedied by any statute of 
Jeofails, if the proceedings had been in Latin, all such enors and 
mistakes of the same and like nature, when the foims are m English, 
shall he deemed, and aie heieby declared to be amended and remedied 
by the statutes now m foice for the amendment of any Jeofails, 
and this clause shall be taken and constiued m all courts of justice m 
the most ample and beneficial manner, for the ease and benefit of the 
paities, and to prevent fnvolous and vexatious delays 


XXX 

A PLACE ACT 

15 Geo. II. Cap 22, 1742 

An act to exclude cei tain office i s /? om being membei s of the House 
of Commons 

For further limiting or reducing the number of officeis capable 
of sitting m the House of Commons, Be it enacted , That from 
and after the dissolution or other determination of this present 
parliament, no person who shall he commissioner of the Revenue 
m Ireland, or commissioners of the navy oi victualling offices, nor 
any deputies or clerks m any of the said offices, or m any of the several 
offices following , that is to say, The office of Loid High Treasurer, 
or the Commissioners of the Tieasury, or of the auditor of the 
receipt of his Majesty’s Exchequer, or of the tellers of the Ex- 
chequer or of the Chancellor of the Exchequer oi of the Loid 
High Admiral, or of the Commissioner of the Admiralty, or of the 
paymasters of the aimy, or of the navy, or of his Majesty’s principal 
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Secretaries of State, or of, the Commission op of the Salt, 01 of t 5 *a 
Commissioners of the Stamps, or of the Commissioners of Appeals, 01 
of the Commissioner of Vina Licences, 01 of tho Commissioners 
of Hackney Coaches, or of the Commissioner of Hawkeis and 
Pedlars, nor any peisons having any office, civil or military, within 
the Island of Minorca, or in. Gibialtar, othei than officers having 
commissions m any legiment there only, shall he capable of being 
elected, or of sitting oi voting as a member of tho House of 
Commons, in. any parliament which shall be hereaftei summoned 
and liolden 

II And he it furthoi enacted That if any person heieby 
disabled . shall novel theless be leturned as a member , such 
election and letum are hereby enacted and declared to he void to all 
intents and purposes whatsoever And if any poison disabled and 
declared incapable shall, presume to sit 01 vote as a member 
of the House of Commons m any pailiament to bo heieaftei sum- 
moned, such person so sitting or voting, shall foifeit the sum of 
twenty pounds for every day in which he shall sit 01 vote m the said 
House of Commons, to such person 01 peisons who shall sue foi the 
same in any of his Majesty’s Courts at Westminster , and shall 
from thencefoith bo mcapablo of taking, holding, 01 enjoying any 
office of honoui 01 pioilt uridei his Majesty, his Imirs or successors 

III Provided always, That nothing m this act shall extend 
or be constiued to extend, or relate to, 01 exclude the Treasurer 
or Comptioller of the Navy, the SecietaueB of the Treasury, tho 
Secretary to the Cliancelloi of the Excliequei, or Secietnnes of the 
Admiralty, the Under Secretary to any of Ins Majesty’s principal 
Secretaries of State, or the deputy paymaster of the army, or to 
exclude any person having or holding any office 01 employment for 
life, oi for so long as he shall behave himself well m his office, 
anything herein contained to the contiaiy notwithstanding 

fie cly, H E 1 447 , Poi nit, U H.C i 204-222 , Anson, L C 1 v 72-93 ) 
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AN ACT FOR THE PACIFICATION OF THE 
HIGHLANDS OF SCOTLAND 
19 Geo II. Cap 39, 1746 1 

• 

An ad f oi' the more effectual disarming the 'Highlands m Scotland , 
and for the mote effectually securing the peace of the said Highlands , 
and f oi the restiaming the use of the Highland diess, and for furthei 
indemnifying such persons as have acted in defence of his Majesty’s 
pei son and government, dm mg the unnatural tebellion, and foi 
indemnifying the judges and other officeis of the Comt of Justiciaiy 
in Scotland , for not pei fowling the not them circuit in May one 
thousand seven hundi ed and foi tij six , and for obliging the mastei s 
and teacheis of pnvate schools m Scotland , and chaplains tutois 
and govemois of children oi youth , to take the Oaths to Ins Majesty, 
his hen s and successors, and registei the same. 

Wheieas by an act made m the first year of the reign of his late 
Majesty King Geoige the First, of glorious memoiy, intituled, An act 
for the more effectual securing the peace of the Highlands m Scot- 
land, it was enacted, That from and after the first day of November, 
which was in the year of our Lord one thousand seven hundred and 
sixteen, it should not be lawful for any person or persons (except 
such persons as are therein mentioned and described) to have in 
his or their custody, use, or hear, bioad sword or target, poignard, 
whinger, or durk, side pistol, gun, oi other warlike weapon, otherwise 
than m the said act was directed, undei certain penalties appointed 
by the said act, which act having by expenence been found not 
sufficient to attain the ends theiem pioposed, was further enforced 
by an act made m the eleventh year of the leign of his late Majesty, 
intituled, An act foi more effectual disaimmg the Highlands m that 
part of Great Britain called Scotland, and for the bettei securing 
the peace and quiet of that part of the kingdom And whereas the 
said act is now expired And whereas many persons within the 
said bounds and shires still continue possessed of great quantities of 
arms, and theie, with a great number of such persons, have lately 
raised and earned on a most audacious and wicked rebellion against 

1 Vutually repealed 
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liis Majesty, m favour of a popish pretender, and m prosecution 
thereof did, in a tiaitorous and hostile manner, march mto the 
southern parts of this kingdom, took possession of several towns, 
raised contnbutions upon the country, and committed many othei 
disorders, to the terror and great loss of his Majesty’s faithful 
subjects, until, by the blessing of God on his Majesty’s aims, they 
woia subdued Now for preventing rebellion and traitoious attempts 
m time to come, and the othei mischiefs arising fiom the possession 
or use of anus, by lawless, wicked, and disaffected persons, mhnb^mg 
within the seveial shnes and hounds. Be it enacted , That 
fiom and after the first day of August, one thousand seven hundred 
and forty -six, it shall be lawful for the respective Lords Lieutenants 
of the seveial slnres above recited, and foi such other person or 
persons as his Majesty, his heirs or successor, shall, by Ins or their 
sign manual, from lime to time, think fit to authorize and appoint, 
m that behalf, to issue, letters of summons in his Majesty’s 
name, and under his or their respective hands and seals, , theiehy 
commanding and requiring all and every peison and persons therein 
named, or inhabiting within the particular limits theiein described, 
to hung in and dehvei up, at a certain day m such summons to he 
prefixed, and at a certain place therein to be mentioned, all and 
singular his and then aims and warlike weapons, unto such Lord 
Lieutenant, or other peison or persons appointed by Ins Majesty, 

, and to be disposed of in such mannm as his Majesty, his 
heirs 01 successois shall appoint, and if any person or persons, 
in such summons mentioned by name, 01 inhabiting within the 
limits therein described, shall, by the oaths of one or moie credible 
witness 01 witnesses, be convicted of having or bearing any aims, or 
warlike weapons, after the day prefixed in such summons, before any 
one 01 more of his Majesty’s justices of the peace foi the shire oi 
stewartry where such offender or offenders shall reside, or be appre- 
hended, or befoie the judge ordinary, or such other person or persons 
as his Majesty, his heirs or successors shall appoint, every such 
person or persons so convicted, shall forfeit the sum of fifteen pounds 
steilmg, and shall he committed to pnson until payment of the said 
sum , and if any person oi persons, convicted as aforesaid, shall lefuse 
or neglect to make payment of the foresaid sum of fifteen pounds 
sterling, within the space of one calendar month from the date of 
such conviction, it shall and may be lawful to any one or more of his 
Majesty’s justices of the peace, or to the judge oidmary of the place 
where such offender or offenders is or are imprisoned, m case he or 
they shall judge such offender or offenders fit to serve his Majesty as 
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a soldier or soldiers, to cause him or them to he dehvered over . . . 
to such officer or officers "belonging to the forces of his Majesty, his 
hens or successors, who shall he appointed from time to time to 
receive such men, to serve as soldiers in any of his Majesty’s forces 
m America, for which purpose the respective officers, who shall 
receive such men, shall then cause the articles of war against mutiny 
and desertion to he read to him or them m the presence of such 
justices of the peace, or judge ordinary, who shall so deliver over 
such men, who shall cause an entry or memorial thereof to he made, 
together with the names of the persons so delivered over, with a 
certificate theieof in wilting, under his or their hands, to he dehvered 
to the officers appointed to receive such men , and from and after 
reading of the said articles of war, every peison so delivered over, to 
such officer, to serve as a soldier as aforesaid, shall be deemed a hated 
soldier to all intents and purposes, and shall be Bubject to the 
discipline of uar , and in case of desertion shall be punished as 
a deserter , and m case such offender 01 offenders shall not be judged 
fit to serve his Majesty as aforesaid, then he or they shall be im- 
prisoned for the space of six calendar months, and also until he or 
they shall give sufficient secunty for his or their good behaviour for 
the space of two yeais from the giving theroof 

(§§ II , III , IV prescube penalties for concealing arms , when such 
offender is fit to serve he shall serve as a soldier in America ) 

V And for the more effectual execution of this present act, be it 
further enacted That it shall be lawful to his Majesty, . to 
authorize and appoint such persons as he or they shall think proper, 
to execute all the poweis and authorities by tb i act given to one or 
more justice or justices of the peace, or to thf judge ordinary 

(VI , VII , VIII prescribe the conditions of the summons 

IX empowers the appointment of persons to cairy out the Act 

X-XVI prescribe the conditions of seaidi, airest, with penalties for 
resistance ) 

XVII And be it further enacted That from and after the 
first day of August, one thousand seven hundred and forty-seven, no 
man or hoy within that part of Great Britain called Scotland, other 
than such as shall be employed as officers and soldiers m his Majesty’s 
« forces, shall, on any pretence whatsoever, wear or put on the clothes 
commonly called Highland clothes (that is to say) the plaid, philibeg, 
or little kilt, trowse, shoulder belts, or any part whatsoever of what 
peculiarly belongs to the Highland garb , and that no tartan or party- 
K 
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colouied plaid or stuff shall he used foi great coats, or for upper coats ; 
and if such peison shall presume, after the*said first day of August, 
to weal or put on the aforesaid garments, oi any part of them, every 
such peison so offending, being thereof convicted shall suffer 
imprisonment, without hail, during the space of six months, and no 
longer , and being convicted for a second offence, before a court of 
justiciary, or at the circuits, shall he liable to bo transported to any of 
his Majesty’s plantations beyond the seas, there to remain for the 
spaco of seven years 

XVIII And wheieas by an act 1 made m this session of parliament, 
intituled, An act to indemnify, etc And whereas it is also 

reasonable that acts done for the public seivice, silica the said 
thirtieth day of Apnl, though not justifiable by the strict foims of 
law, should he justified by act of parliament , Be it enacted . 

That all personal actions and suits, indictments and informations, 
which have been or shall be commenced 01 prosecutod, and all molesta- 
tions, pioseculions, and proceedings, whatsoever, and judgments 
there upon, if any lie, for or by reason of any act, matter, or thing 
advised, commanded, appointed, oi done befoie the twenty-fifth day 
of July m flic ycai of our Loid one thousand seven hundred and 
foity-si\, m oulci to suppress tin saul unnatural lcbelhon, or for the 
preservation of the public peace, oi foi the safety oi service of the 
government, shall lie disihugul aiul made void, and that every 
poison by whom siuli a<t, mattei oi thing shall have been so ad- 
vised, i oinm.mded, appointed m done foi the puiposcs afoiesaid, oi 
any of them, befoie flu said live and twentieth day of July, shall he 
freed, acquitted, and indemnified, as well against the King’s Majesty, 
lne-heirs and successor, as against all and oveiy other peison and 
peisons, a'&i that if any action or suit hath been or shall he com- 
menced oi^pmeciated, within that pait of Gi eat lintam called England, 
against an^person foi any such act, mattei or things so advised, 
commanded, npnoinled oi done foi the purposes aforesaid, or any of 
them, before the said twenty fifth day of July, lie oi she may plead 
the general issue, and give this act and Hpeciul mattei in evidence; 
and if the plaintiff orw plaintiffs shall become non-suit, oi foibear 
further prosecutior^Bj^flei disrontimumco , oi if a verdict pass 
against such pluimj||^^^Bff 1 fK, the defendant or defendants shall 
locover his, her® 



^.XI And whereas it is of great importance to prevent the rising 
generation being educateS m disaffected or 'rebellious principles, and 
although sufficient piovision is already made by law for the due 
regulation of teacheis in the four univeisities, and m the public 
schools authonzed by law in the loyal burghs and countiy parishes 
m Scotland, it is furthei necessaiy, that all persons who take upon 
them to officiate as masters 01 teacheis in pnvate schools, in that 
part of Great Britain called Scotland, should give evidence of their 
good^ affection to his Majesty’s person and government, Be it tliere- 
foie enacted . That fiom and after the first day of November in 
the year of om Lord one thousand seven hmidied and forty-six, it 
shall not be lawful for any person in Scotland to keep a private 
school for teaching English, Latin, Gieek, or any pait of literature, 
or to officiate as a master or teacher m such school, 01 any school for 
literature, other than those m the univeisities, 01 established m tile 
respective loyal buighs, by public authority, or the paiochial schools 
settled according to law, or the schools maintained by the society m 
Scotland for propagating Christian knowledge, or by the geneial 
assemblies of the Chuicli of Scotland, or committees thereof, upon 
the bounty granted by his Majesty, until the situation and description 
of such private school be first entered and registered in a book, which 
shall be provided and kept for that purpose by the cleiks of the 
several shires, stewartnes and burghs in Scotland, together with a 
certificate from the proper officer, of every such master and teacher 
having qualified himself by taking the oaths appointed by law to be 
taken by persons m offices of public tiust in Scotland, and every 
such master and teacher of a private school shall be obliged, to 
pray, or cause to bo prayed for, m express words, his Majesty, his 
heirs and successors, by name, and for all the royal family , and if 
any person shall, presume to entei upon, or exercise the func- 
tion or office of a inastei or teacher of any such private school as 
shall not have been registered in manner herein directed, or without 
having fiist qualified himself, and caused the ceitificate to be legisteied 
as above-mentioned , or in case he shall neglect to pray for his 
Majesty by name, and all the royal family, or to cause them to be 
prayed for as hereby directed , or in case he shall resort to, or attend 
divine worship m any episcopal meeting-house not allowed by the 
law , every person so offending shall, for the fiist offence, 

•suffer imprisonment for the space of six months , and for the second 
oi any subsequence offence, being thereof lawfully convicted before 
the court of justiciary, or m any of the cucuit courts, ; 'ae 1 be ad- 
judged to be tiansported, and accordingly shall be lp[ 'pted to 
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some of liis Majesty’s plantations m America foi life , and in case 
any peison adjudged to die so tiansportecP shall leturn into, or'ffie 
found in Groat Britain, then eveiy such person shall suffei imprison- 
ment for life 

XXII And he it further enacted That if any parent or 
guardian shall put a child 01 children under his care to any private 
school that shall not he registered according to the directions of this 
act, 01 whereof the puncipal master 01 teachei shall not have 
registeied the eeitificate of his having qualified himself as herein 
clnccted, eveiy such paient or guaidian so offending, , shall, for 
the first offence, be liable to suffer lmpnsonment by the space of 
tlnee months, and for the second or any subsequent offence, being 
thereof lawfully convicted befoie the court of justiciary, 01 m any of 
the cucuit couits, shall suffei imprisonment for the space of two yeais 
from the date of such conviction. 

(§ XXIII Chaplains and tutois in families to take the oath ) 

XXIV Piovided always, That it shall he lawful for every chap- 
lain, sclioolmastci, governor, tutor, or teachei of youth, who is of 
the communion of the Church of Scotland, instead of the Oath of 
Abjuration appointed by law to be taken by persons in offices civil 
01 militaiy, to tako the oath directed to be taken by preachers and 
expectants m divinity of the established Church of Scotland, by 
an act passed m the fifth year of the leign of King Geoige the 
Fust, , and a eeitificate of his having taken that oath, shall, to 
all intents and pui poses, he as valid and effectual, as the certificate of 
his having taken the Oath of Abjuration above mentioned, and he 
shall he as much deemed to have qualified himself according to law, 
as if he had taken the Abjuration appointed to be taken by persons 
m civil offices 

(§ XXV Penalties foi persons keeping chaplains who have not quali- 
fied ) 

XXVI And for the better preventing any private schools from 
being held oi maintained, or any chaplain m any family, or any 
governor, tutoi, oi teachei of any children or youth, from being 
employed or entertained contrary to the directions of this act, Be it 
further enacted, That the shenffs of shires, and stewarts of stewaitnes, 
and magistrates of buighs of Scotland, shall be obliged to makff 
dijigent enquny withm their respective jurisdictions, concerning any 
offences , and cause the same, being the first offence, to he 
prosecuted before themselves , and in case of a second or subsequent 
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offence, to give notice th#reof, and of the evidence for providing the 
same, to his Majesty’s advocate for the time being, who is heieby 
requned to piosecute such second or subsequent offences befoie the 
court of justiciary, 01 at the cncuit courts 
(Lecly, n, 65 See Boyers, P L n 49, and the Act 20 Qeo II c 43, 
p 133, abolishing the heritable jurisdictions m Scotland Creak, OSH 
l 360) 


XXXII 

THE ABOLITION OF HERITABLE 
JURISDICTIONS (SCOTLAND). 

20 Geo II Cap 1 43, 1747 

An Act for taking away and abolishing the Rentable Jurisdictions 
m that part of Great Britain called Scotland . and for making satis- 
faction to the Proprietors thereof , and for restoring such Jurisdictions 
to the Cr own , and for making mo i e effectual pr ovision for the ad- 
ministration of justice throughout that part of the United Kingdom , 
by the King's Courts and Judges there , and for obliging all persons 
acting as Procurators , Writers or Agents m the Law m Scotland to 
take the Oaths , and for r ender mg the Union of the Two Kingdoms 
more complete 

I For lemedymg the inconveniences that have arisen and may 
arise from the multiplicity and extent of heritable jurisdictions m 
that part of Gieat Butam called Scotland, for making satisfaction to 
the proprietors theieof, for restonng to the crown the powers of 
jurisdiction originally and properly belonging thereto, according to 
the constitution, and for extending the influence, benefit and pio- 
tection of the King’s laws and couits of justice to all his Majesty’s 
subjects in Scotland, and foi rendering the union more complete, Be 
it enacted that all hentable jurisdictions of justiciary, and all 
regalities and heritable hailheries, and all heritable constabularies, 
other than the office of high constable of Scotland, and all stewartnes 
and all sheriffships belonging unto or possessed or claimed 
by any subject and all juusdictions, poweis, authonties and 
^ privileges theieunto appurtenant . shall he and aie hereby 
totally dissolved and extinguished 

♦ 

(II The lauds and rents to remain ) 

1 Bepoaled m part 1 and 2 Viet c 119 and Stat, Law Rev. Aot, 1887 
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III And be it fuitliar enacted . . that all jurisdictions ° . 

belonging to any such justiciary, legalities, baillienes, constabularies, 
stewai tries, sheriffships shall be vested m and exercised 
by the Court of Session, Court of Justiciary at Edinburgh, the 
judges in the several circuits, and the courts of the sheriffs and 
stawaits of shues and counties, and other of the King’s courts m 
Scotland respectively 

IY And it is heieby fuithei enacted that , all sheriff- 
ships of any county 01 shire, and all stewaitnes not hereby before 
taken away , and all jurisdictions thereunto belonging 
shall be and are heieby lesumed and annexed to the crown , and that 
the shenffs and stewarts of such counties respectively shall 
from henceforth he nominated and appointed by his Majesty, his 
hens and snccessois 

(V No sheriffship to be granted for more than one year 

VI -XVI provide regulations for the decrees of the courts abolished 
by the Act ) 

XVII And wheioas the jurisdiction in capital cases that was 
heietofore granted to many hentois whose lands were elected 
by the ciown into baiomes or granted cum fossa et furca, or with 
power of pit and gallows, hath been long discontinued 
and whereas it is reasonable that some further regulations should be 
made relating to the junsdiction of such barons who are mfeofft cum 
curns be it enacted that . no heritor or propnetor of lands 
within Scotland shall have, exercise or enjoy any jurisdiction in. 
capital cases or enjoy any jurisdiction m any criminal cause 
whatsoever (except m assaults and smallei cumes, nor m civil causes 
wheie the sum shall exceed 40s ) 

(XVIII -XXV provide regulations for the prisons and junsdictions 
ot the heritable jurisdictions left by the Act ) 

XXVI Provided always that nothing m this Act shall 
extend to take away any jurisdiction or privilege bv law 
vested in or competent to the corporation or community of any royal 
borough in Scotland J J 


(The remainder of the Act-XXVII -XLIII -deals with the proceed- 
ings and organisation of the couits to which the jurisdiction of the ' 
abolished courts are assigned.) 

(See Bogus, P L 11 49 and authouties cited p 133) 
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XXXIII 

HARDWICKE’S MARRIAGE ACT 

26 Geo II Cap. 83, 1753 1 

An ad for the better preventing of clandestine montages 

Whereas great mischiefs and inconveniences have ansen from clan 
destine marriages , for preventing thereof for the future, Be it enacted 
That fiom and after the twenty-fifth day of March in the year of 
our Lord one thousand seven hundred and fifty-four, all banns of 
matrimony shall be published m an audible manner in the palish 
church, or some public chapel, in which public chapel banns of mar- 
riage havo been usually published, of or belonging to such parish oi 
chapehy wherein the persons to be married shall dwell, according to 
the foim of woids prescribed by the lubnc prefixed to the office of 
matiimony in the book of common prayer, upon three Sundays pre- 
ceding the solemnization of marriage, during the time of morning 
sol vice, or of evening seivice (if there be no morning service m such 
chuich or chapel upon any of those Sundays) immediately after the 
second lesson and whensoever it shall happen that the persons to he 
marned shall dwell in divers parishes or chapelries, the banns shall 
m like inannei be published m the church oi chapel belonging to 
such parish or chapehy whoiem each of the said persons shall dwell , 
and where both or either of the persons to be mairied shall dwell m 
any extiaparochial place, (having no church or chapel wheiein banns 
have been usually published) then the banns shall in like manner be 
published in the parish church or chapel belongmg to some parish pr 
chapehy adjoining to such extiaparochial place and where banns 
shall be published m any church or chapel belonging to any parish 
adjoining to such extraparockial place, the parson, vicar, minister or 
curate, publishing such banns, shall, m writing under his hand, certify 
the publication thereof m such manner as if either of the persons to 
be married dwelt m such adjoining parish, and that all other rules 
prescribed by the said rubnc concerning the publication of banns, and 
the solemnization of matrimony, and not hereby altered, shall be didy 
observed, and that in all cases where banns shall have been pub- 
lished, the marriage shall be solemnized m one of the parish churches 

1 Repealed 4 Geo IV c 70, § 1 
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or chapels wheie such barms have been published, and m no other 
place whatsoever. 

II, Provided always, . . That no parson, vicar, minister or cuiate 

shall be obliged to publish the banns of matumony unless the 
persons to be niairied shall, seven days at the least before 
deliver or cause to be delivered to such parson, vicar, minister or 
curate, a notice in writing of their true Christian and surnames, and 
of the house oi houses of their respective abodes within such palish, 
chapelry or extrapaiochial place as aforesaid, and of the time dutmg 
which they have dwelt, inhabited or lodged in such house or houses 
lespectively 

III. Provided always, . That no parson, minister, vicar or 
cuiate solemnizing marnages after the twenty-fifth day of March one 
thousand seven hundred and fifty-foui, between peisons, both or one 
of whom shall he under the age of twenty-one years, after banns 
published, shall be punishable by ecclesiastical censures for solemniz- 
ing such marriages without consent of parents 01 guardians, whose 
consent is requited by law, unless such parson, minister, vicar or 
curate shall have notice of the dissent of such parents or guardians , 
and in case such parents or guardians, 01 one of them, shall openly 
and publicly declare, . at the time of the publication, his, her, or 
their dissent to such marriage, such publication of banns shall he 
absolutely void 

IV That no licence of marriage shall, from and after the said 
twenty-fifth day of Maich m the year one thousand seven hundred 
and fifty-four, he granted by any archbishop, bishop, or other ordin- 
ary or person having authority to grant such licences, to solemnize 
any marriage in any other chuich or chapel, than in the parish church 
or public chapel of or belonging to the parish or chapelry, within 
which the usual place of abode of one of the persons to he married 
shall have been for the space of four weeks immediately before the 
granting of such licence, 01 where both 01 either of the paities to be 
married shall dwell in any extra parochial place, having no chuich or 
chapel wherein banns have been usually published, then m the parish 
church or chapel belonging to some pansh or chapelry adjoining to 
such extra-paioehial place, and m no othei place whatsoever 

V Provided always, That all parishes where there shall he 

no parish church or chapel may be deemed extraparochial 

places for the purposes of this act, but not for any other purpose 

VI. Provided always, That nothing herein before contained shall 
be construed to extend to depnve the Archbishop of Canterbury and 
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hisr successors, and his g>r their proper o$ceis, of the light which 
hath hitherto been used, in -virtue of a certain statute 1 made m the 
twenty-fifth year of the reign of the late Ring Henry the Eighth, 
intituled, An act concerning Fetor pence and dispensations , of 
granting special licences to marry at any convenient time or place 

VII Piovided always, That no surrogate deputed by 
any ecclesiastical judge, who hath power to grant licences of mai- 
riage, shall grant any such licence before he hath taken an oath 
beftfte the said judge faithfully to execute his office, according to law, 
to the heat of his knowledge, and hath given security by his bond m 
the sum of one hundred pounds to the bishop of the diocese, for the 
due and faithful execution of his said office 

VIII And whereas many persons do solemnize matiimony m 
prisons and other places without publication of banns or licence of 
marriage fiisthad and obtained, therefore, foi the prevention thereof, 
Be it enacted, That if any person shall, solemnize matiimony m 
any othei place than m a church or public chapel, unless by 
special licence from the Archbishop of Canterbury , 01 shall solemnize 
matiimony without publication of banns, unless licence of mamage 
be fiist had and obtained from some person or persons having 
autkonty to grant the same, every person knowingly and wilfully so 
offending, and being lawfully convicted theieof, shall be deemed and 
adjudged to he guilty of felony, and shall be tiansported to some of 
His Majesty’s plantations m America for the space of fouiteen yeais, 

. , and all marriages solemnized from and after the twenty-fifth 

day of March m the year one thousand seven hundied and fifty-four, 
m any other place than a church 01 such public chapel, unless by 
special licence as aforesaid, or that shall be solemnized without publi- 
cation of banns, or licence of mairiage from a person 01 persons 
having authouty to grant the same shall he null and void to all 
intents and purposes wkatsoevei 

(§§ IX , X Prosecutions for such felony to be commenced within tkiee 
years , proofs of the dwelling of persons m the parishes wheie banns are 
published not necessary to the validity of such marriage ) 

XI That all marnages solemnized by licence, after the said 

twenty-fifth day of March one thousand seven hundred and fifty-fouT, 
wheie eithei of the paities, not being a widowei 01 widow, shall he 
under the age of twenty-one years, which shall be had without, the 
consent of the father (if then living) or if dead, of the 

1 25 Hen VIII c 8 
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guardian or guardians , and in case „there shall be no svich 
guardian or guardians, then of the mother (if living and unmarried) 
or if there shall he no mothei living and unmarried, then of a 
guardian or guardians of the peison appointed by the court of 
Chancery ; shall be absolutely null and void to all intent's and 
purposes whatsoever 

XII Ec it theiefoie onacted, That m case any such guardian 

or gnaidmns, mothei or mothers, 01 any of them, whose consent is 
made necessary as afoiesaid, shall be Non compos mentis , or m parts 
beyond the seas, or shall lefuse 01 with-hold his, her, or their consent 
to the marriage of any person, it shall and may be lawful, for any 
person desnous of marrying, in any of the bef oie-mentioned cases, to 
apply by petition to the Loid Chancellor, Loid Keeper, or the Lords 
Commissioners of the Great Seal of Great Britain for the time being, 
who is and are hereby empowered to proceed upon such petition, in a 
summary way, and m case the marriage proposed shall upon examina- 
tion appear to be propel, the said Lord Chancellor, Lord Keeper, or 
Loids Commissions of the Gieat Seal for the time being, shall 
judicially declare the same to be so by an order of couit, and such 
ordei shall be deemed and taken to be as good and effectual to all 
intents and purposes, as if the guardian or guaidians, or mother of 
the person so petitioning, had consented to such marriage 

0 XIII No siut to be m the Ecclesiastical Couit to compel a mainage 
m faue ecclcsuc by reason of any contract ) 

XIV And foi preventing undue entnes and abuses m registers of 
mamages , Be it enacted by the authority aforesaid, That the 
churchwardens and chapelwardens of every parish 01 chapelry shall 
provide propel hooks of vellum, or good and durable paper, m which 
all mamages and banns of mairiage respectively, there published 
or solemnized, shall he registeiod, and all banns and mamages 
published or eelebuited in any cliuich or chapel, or within any such 
palish or chapelry, shall be respectively enteied, legisteied, printed, 
or wntten and shall be signed by the parson, minister 01 curate, 

01 by some other person m his presence, and by his dn action, and < 
such entries shall he made as aforesaid, . and all books provided 
as aforesaid shall be deemed to belong to every such parish or chapel 
respectively, and shall be carefully kept and pieserved for public use 

XV And m ordei to preserve the evidence of marriages, and 
to make the proof thereof more certain and easy, and for the duection 
of ministers in the celebration of mamages and registering thereof, 
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Be"’ it enacted, That ^ all mamages shall be solemnized m the 
presence of two or more credible witnesses, besides the minister who 
shall celebrate the same , and immediately after the celebration of 
every marriage an entry thereof shall be made in such register to be 
kept *as aforesaid, in which entry or register it shall be expiessed, 
That the said mairiage was celebrated by banns 01 licence , and if 
both or either of the parties married by licence, be under age, with 
consent of the parents 01 guardians, as the case shall he , and shall 
be agned by the minister with his proper addition, and also by the 
parties mained, and attested by such two witnesses , 

(§ XVI Penalty of death foi persons falsifying, forging, or destroying 
a licence or entry m the registei ) 

XVII Piovided always, That this act, or anything therein con- 
tained, shall not extend to the marriages of any of the royal family 1 

XVIII Piovided likewise, That nothing in this act contained 
shall extend to that part of Great Butam called Scotland, nor to any 
marriages amongst the people called Quakeis, or amongst the persons 
professing the Jewish religion, wheie both the paities to any such 
marriage shall be of the people called Quakers, or persons professing 
tho Jewish religion respectively, nor to any marriages solemnized 
beyond the seas 

XIX And be it further enacted That this act shall be 

publicly read in all paush churches and public chapels, by the parson, 
vicai, minister or curate of the respective parishes or chapelries, on 
some Sunday immediately after morning prayei, or immediately after 
evening prayer, m each of the months of September, October, 
November, and December, m the year of our Lord one thousand 
seven hundred and fifty-three, and afterwards at the same times, on 
four several Sundays m each year, after the fiist day of 

January m the said year one thousand seven bundled and fifty- 
four 

(Lecly, II E 1 490 d seq, Hams, Lift, of Hardwicke, n 484, Abbey and 
Oveiton, EO n 19) 

1 Seo p 1 11, 
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XXXIV 

THE JUDGES AND THE DEMISE OF 
THE CROWN 
1 Geo III Cap 23, 1760 

An Act foi lendenng mote effectual the pi ovisions m an Act made 
in the twelfth and tlinteenth yean of the leign of hie late majesty 
King William the Thu d (i e The Act of Settlement ) 

? elating to the commissions and salai les of judges 

(The preamble cites the Act of Settlement at length, and then lesolves 
“to enable your MajestyTo effectuate the wise, just and geneious puiposes 
of your royal heart”) 

Be it enacted That the commissions of judges for the time 
being, shall he, continue and lomam, m full force, duung their good 
behaviour, notwithstanding the demise of his Majesty (whom God 
long preseive) oi of any of lus heirs and successors, any law, usage 
orpiaetice, to the contiaiy theieof m any wise notwithstanding 

II Provided always, and be it enacted by the authority aforesaid, 
That it may be lawful for his Majesty, his heirs, and successors, 
to remove any judge or judges upon the address of both houses 
of paihament 

III And bo it enacted by the authority afoiesaid, That such 
salaries as are settled upon judges for the time being, or any of them, 
by act of parliament, and also such salaries as have been or shall 
be granted by Ins Majesty, his heirs and successors , shall . 

be paid and payable so long as the patents or commissions 

. shall continue and remain in force 

IV, And be it further enacted by the authority afoiesaid, That 
such salaries of judges as are now or shall become payable out of the 
annual rent oi sums granted for the support of lus Majesty’s house- 
hold shall aftei the demise of his Majesty be 

charged upon, and paid and payable out of, such of the duties oi 
revenues gianted for the uses of the civil government of his Majesty, 
until some further oi other provision be made by parliament for 
the expenses of the the civil government . 
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XXXV 

THE ROYAL MARRIAGE ACT 

12 Geo III Cap. 2, 1772 

An act for the letter regulating the futm e Mai > lages of the Royal 
Family 

Most gracious Soveieign, 

Whereas your Majesty, from your paternal affection to your own 
family, and from your royal concern for the future welfare of your 
people, and the honour and dignity of youi crown, was graciously 
pleased to recommend to your parliament to take mto their serious 
consideration, Whether it might not be wise and expedient to supply 
the defect of the laws now in being, and, by some now piovision, 
more effectually to guard the descendants of his late Majesty King 
George the second (other than the issue of pnncesaes who have 
married or may hereaftei mairy mto foreign families) from marrying 
without the approbation of your Majesty, your heirs or successors, 
first had and obtained , we have taken this weighty matter mto our 
serious consideration and being sensible that marriages m the royal _ 
family are of the highest importance to the state, and that therefore 
the kings of this realm have ever been entrusted with the care and 
approbation thereof , and being thoroughly convinced of the wisdom 
and expediency of what your Majesty has thought fit to recommend 
on this occasion, wo, your Majesty’s most dutiful and loyal subjects 
the, lords spmtual and temporal, and commons, m this piesent parlia- 
ment assembled, do humbly beseech your Majesty, that it may 
be enacted, That no descendant of the body of his late Majesty 
King George the second, male oi female, (othei than the issue of 
princesses who have married, or may hereafter many mto foreign 
families) shall be capable of contracting matrimony without the 
previous consent of his Majesty, his heirs or successors, signified 
under the great seal, and declared m council (which consent, to 
preserve the memoiy thereof, is hereby directed to be set out m the 
licence and register of niamage, and to be entered in the books of the 
privy council) , and that every marriage, or matrimonial contract, 
of any such descendant, without such consent first had and obtained, 
shall be null and void, to all intents and purposes whatsoevei 

II Provided always, That m case any such descendant of 
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the body of his late Majesty King George the second, being aljpve 
the age of twenty-five ye?irs, shall persist 7n his or her resolution 
to contract a mamage disapproved of, 01 dissented from, by the 
King, his liens 01 successors , that then such descendant, upon 
giving notice to the King's privy council, winch notice is hereby 
duected to he entered m the hooks thereof, may at any tune fiom 
the equation of twelve calendar months after such notice given 
to the pnvy council as aforesaid, contiact such mainage, and his or 
her mariiage with the parson before proposed, and rejected, maj he 
duly solemnized, without the previous consent of his Majesty, his 
hens 01 successors, and such mamage shall be good, as if this act 
had never been made, unless both houses of parliament shall befoie 
the expnation of the said twelve months, expressly declare their 
disapprobation of such intended marriage 

III And be it further enacted That every peison who shall 
knowingly 01 wilfully presume to solemnize or to assist, or to he 
piesent at the celebiation of any mamage with any such descendant, 
or at the his or hex malting any matrimonial contract, without such 
consent as aforesaid first had and obtained, except m the case above- 
mentioned, shall, being duly convicted thereof, incur and suffer the 
pains and penalties ordained and provided by the Statute of Piovision 
and Premnmre, made m the sixteenth year of the reign of Richard 
the second 

(Leibj, H E in 463 , Adolphus , H E l 538 et seq ) 


XXXYI 

THE PLACE ACT (BURKE’S) 

22 Geo III Cap 41, 1782. 

An ad for better seeming the fieedom of elections of members to 
seme m pailiament, by disabling certain offices, employed m the 
colledion or management of his Majesty's i evenues, fi om giving their 
votes at such elections 

For the better securing the freedom of elections of members to 
serve m parliament, ho it enacted That from and after the first 
day of August one thousand seven hunched and eighty-two, no com- 
missioner, collector, suporvisoi, gauger, or other officer or peison 
whatsoever, concerned or employed in the charging, collecting, levy- 
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mg^or managing the duties of excise, or any branch or part thereof , 
nor any commissioner, collector, comptrollef, seaichei, or other officer 
or person whatsoever, concerned or employed in the charging, collects 
mg, levying 01 managing the customs, or any branch or part thereof , 
nor any commissioner, officer, or other person concerned or employed 
in collecting, leceivmg, 01 managing any of the duties on stamped 
vellum, parchment, and papei, nor any person appointed by the com- 
missioners for distributing of stamps , nor any commissioner, officer, 
or other peison employed m collecting, levying, or managing any of 
the Suties on salt, nor any suiveyor, collector, comptroller, inspector, 
officer, 01 other person employed in collecting, managing, or receiving 
the duties on windows 01 houses , nor any postmaster, postmasters 
geneial, or his or then deputy 01 deputies, 01 any peison employed 
by or under him or them m receiving, collecting 01 managing the 
revenue of the Post Office, or any part thereof, nor any captain, 
mastei, or mate of any ship, packet, or other vessel employed by or 
under the postmaster or postmasters geneial m conveymg the mail to 
and from foreign ports, shall he capable, of giving his vote for 
the election of any knight of the shire, commissioner, citizen, burgess, 
or baion, to serve m pailiament or foi choosing any delegate m 
Whom the right of electing membeis to serve m pailiament for that 
part of Great Britain called Scotland, is vested And if any person, 
hereby made incapable of voting, as afoiesaid, shall nevertheless pre- 
sume to give his vote, during the time he shall hold, or within twelve 
calendar months after he shall cease to hold or execute any of the 
offices aforesaid, contrary to the true intent and meaning of this act, 
such votes so given shall he held null and void and eveiy person 
so offending shall forfeit the sum of one hundred pounds , one moiety 
thereof to the informer, and the other moiety theieof to be immedi- 
ately paid into the hands of the treasurer of the county, riding 
or division, and into the hands of the clerk of the justices of 
the peace of the counties or stewartnes m that part of Great Butam 
called Scotland, to he recovered, by any person that shall sue 
for the same 

II Provided always, That nothmg m this act contained shall 
extend or he construed to extend to any person or persons foi 01 by 
reason of his or their being a commissioner 01 commissioners of the 
land tax, or for 01 by leason of Ins or then acting by 01 undei 
the appointment of such commissioneis of the land tax, foi the 
purpose of assessing, levying, collecting, receiving, or managing *the 
land tax, or any other rates or duties already granted or imposed, 
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or which shall hereafter be granted 01 imposed, by authority of 
parliament 

III Provided also, . That nothing m this act contained shall 
extend, or bo construed to extend, to any office now held, or usually 
granted to be held, by letters patent for any estate of inheritance or 
freehold 

IY Provided always, . by the authority aforesaid, That noth- 
ing heroin contained shall extend to any person who shall lesign his 
office or employment on or before the said fiist day of August one 
thousand seven hundred and eighty-two 

V Provided also, That no peison shall be liable to any for- 
feiture or penalty by this act laid or imposed, unless prosecution be 
commenced within twelve months after such penalty 01 forfeiture 
shall be incuried 

( Burke’s Works, n 176 et seq , Adolphus , H E m 476 et seq , Anson, 
LO l 73-87, Pouitt, UHC i 204-222) 


XXXVII 

THE DECLARATORY ACT (IRELAND) 

22 Geo III Cap 53, 1782, 

An ad to repeal an act, made m the sixth year of the reign of his 
late Majesty King Gemge the Fust, intituled , An act for the bettei 
securing the dependency of the kingdom of Ii eland upon the crown 
of Great Britain 

Whereas an act was passed m the sixth year of the reign of his 
late Majesty King George the First, intituled, An act 1 for the better 
securing the dependency of the kingdom of Ireland upon the crown 
of Great Britain, may it please your most excellent Majesty that it 
may he enacted, and be it enacted . . That from and after the 
passing of this act, the above-mentioned act, and the several matteis 
and things theiein contained, shall he, and is and are heieby repealed 

(Lecly, H E vi 301 et seq , May, CHE m 299 et seq , Pomtt, UHC, 
u 424-448 ) 


1 Sea p 120, 



PITT’S INDIA ACT 


145 


XXXVIII 

PITT’S INDIA ACT 

24 Geo. III. Sess 2, Cap 25, 1 1784 

An act for the bettei legulation and management of the affans of 
- the East India Company , and of the Biitish possessions m India, 
and for establishing a coui t of judicatm e foi the moi e speedy and 
effectual t> lal of persons accused of offences committed m the East 
Indies 

Foi the bettei government and security of tlie territorial posses- 
sions of this kingdom in the East Indies, be it enacted That it 
shall and may be lawful to and for the King’s Majesty, his hens and 
successor, by any commission to be issued under the Great Seal of 
Gieat Britain, to nominate and appoint such persons, not exceeding 
six in numbei, being of his Majesty’s most honouiable privy 
council, of whom one of his Majesty’s puncipal secretaries of state 
for the time being, and the Chancellor of the exchequer for the tune 
being, shall he two, to be, commissioners foi the affairs of 
India 

II And he it further enacted That any number not less than 
three of the said commissioners, shall foim a board for executing the 
several powers which, by this or any other act, shall be vested in the 
commissioneis aforesaid 

III And be it further enacted, That, the said secretary of state, 
and, m his absence, the said chancellor of the exchequer, and, in the 
absence of both of them, the senioi of the said other commissioners, 
according to his rank in seniority of appointment, shall preside at, 
and be president of the said board , and that the said commissioners 
shall have, , the superintendence and control over all the Biitish 
tenitorial possessions m the East Indies, and ovei the affairs of the 
united company of merchants tiadmg thereto in manner herein after 
directed 

IV And be it furlhei enacted, That m case the ministers present 

at the said board shall at any time bo equally divided m opinion, 
the then president of the said board shall have two voices, or the 
casting vote . 


1 See also 21 and 22 Viet c 106, p 442 
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(V Poorer to revoke commissions and make new ones ) » 

* r> s 

VI And be it further enacted, That the said board shall be fully 
autlioiised and impowered, from time to time, to superintend, direct, 
and control, all acts, opeiations, and concerns which m any wise 
relate to the civil or military government 01 revenues of the, British 
territorial possessions in the East Indies, m the manner herein after 
dnected 

VII And be it further enacted, That the and secietary of state 
for the time being shall nominate and appoint such secreianes, 
cleiks, and other officers, as shall be necessary to attend upon the 
said board, who shall bo subject to dismission at the pleasuie of the 
said boaid, and that all proceedings whatsoevei to he had by or 
befoie the said board shall be entered m proper hooks , and that the 
said secietanes, cleiks, and other officeis, shall be paid such salaries 
as his Majesty shall, by wanant undei his sign manual, direct 

VIII Provided always, That the membeis of the said board, 
before they shall proceed to act in the execution of any of the 
poweis or authonties shall severally take and subsenbe the 
following oath , (that is to say,) 

1 1 , A B do faithfully promise and swear, That, as a commissioner 
01 member of the hoard of affairs of India, I will give my best 
advice and assistance for the good government of the British 
possessions in the East Indies, and will execute the seveial powers 
and trusts reposed in me, according to the best of my skill and 
judgment, without favour or affection, prejudice oi malice, to any 
person whatsoever ’ 

Winch said oath any two of the members of the said board 
shall, administer , and the said oath shall be entered by the 
said secretaiy amongst the acts of the board, and be duly subscribed 
and attested by the members thereof . , 

IS And be it further enacted, That the several secietanes, clerks, 
and other officers or the said board, shall also take and subsenbe, 
befoie the said boaid, such oath of secrecy and office as the said 
boaid shall dnect 

X And for avoiding any doubt which may anse, whether the 
office oi place of a commissioner of the said board for the affairs of 
India, or of a secretary to the said board, be within any of the 
provisions contained m an act of the sixth year of the reign of 
Queen Anne , 1 intituled, An act for the security of her Majesty’s 

1 0 Anne, c 7 See p 106 
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person and government, and of the succession of the crown of Great 
Britain m the piotestant line, or whethei the appointment of any 
such commissioner or sccietary, being a inembei 01 members of the 
House of Commons, shall vacate bis oi their seat or seats m that 
house ,*be it further enacted That the said respective offices, 
of a commissioner, or of the chief secretary of the said boaid for 
the affairs of India, . shall not he deemed or taken to be within 
the intent or purview of the said act whereby to disqualify 
•fiom voting as a inembei of the House of Commons noi shall 
the appointment of any commissioner or chief secietary, . . vacate 

his or their seat or seats in the said house , anything contained in the 
said act of the sixth year of Queen Anne, or in any other act, to the 
contraiy notwithstanding 

XI Be it further enacted, That all the members of the said 
board shall, at all convenient times, have access to all papers and 
muniments of the said united company, and shall he furnished with 
such extracts 01 copies theieof, as they shall fiom time to time 
requue, and that the couit of directors of the said united company 
shall, and they aie hereby required and directed, to deliver to the 
said boaid copies of all minutes, orders, resolutions, and othei pro- 
ceedings, of all general and special courts of proprietors of the said 
company, and of the said court of directors, as far as relate to the 
civil or military government or revenues of the British territorial 
possessions in the East Indies, withm eight days after the holding of 
such respective couits , and also copies of all dispatches which the 
said dnectors, or any committee of the said dnectors, shall receive 
from any of their servants in the East Indies, immediately after the 
arrival thereof , and also copies of all letters, oideis, and instructions 
whatsoever lelatrag to the civil or ruilitaiy government or revenues 
of the British temtorml possessions m the East Indies, proposed to 
he sent 01 dispatched, by the said court of dnectors, or any committee 
of the said directors, to any of the servants of the said company in 
the East Indies , and that the said court of directors of the said 
united company are heieby required to pay due obedience to, 
, . such ordeis and directions as they shall fiom time to time receive 
from the said board, touching the civil oi military government and 
revenues of the British territorial possessions m the East Indies 

XII And be it furthei enacted, That within fouiteen days aftei 
the leceipt of such copies last mentioned, the said board shall leturn 
the same to the said court of dnectors, with then approbation 
thereof, subscribed by three of the membeis of the said board, or 
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their reasons at large foi disapproving the same, together *with 
instructions from the said boaid to the *said couit of directors m 
respect thereto , and that the said court of directors shall thereupon 
dispatch and send the letteis, oilers, and instructions, so approved or 
amended, to their seivants in India, without further delay, unless, on 
any lepiesentation made by the said dnectors to the said board, the 
said board shall direct any alteiations to he made m such letters, 
oiders, or mstiuctions , and no letteis, ordeis, 01 instructions, until 
after such pievious communication theieof to the said board, shall 
at any time be sent 01 dispatched by the said court of directors 
to the East Indies, on any account 01 pretence whatsoever 

XIII Ee it further enacted, That whenever the court of 
duectors of the said united company shall neglect to transmit to the 
said board then intended dispatches on any subject, within fourteen 
days after requisition made, it shall and may he lawful to and for the 
said hoaid to piepaie and send to the directors of the East India 
Company (without waiting for the leceipt of the copies of dispatches 
intended to be sent by the said couit of dnectors as aforesaid) any 
oiders 01 instructions to any of the governments or presidencies 
aforesaid, concerning the civil 01 military government of the British 
temtoues and possessions in the East Indies , and the said dnectois 
shall transmit dispatches m the usual fonn (pursuant to the 
tenor of the said ordeis and instructions so tiansmitted to them) to 
the respective governois and piesidencies in India, unless on any 
lepresentation made by the said dnectors to the said hoard, touching 
such orders or mstiuctions, the said boaid shall direct any alteration 
to he made m the same, winch directions the said couit of directors 
shall in such case be hound to conform to 

XIV. And he it furthei enacted, That it shall he lawful foi 
the said court of dnectors to apply, by petition, to his Majesty m 
council, touching such orders and mstiuctions , and his Majesty m 
council shall decide whether the same be, or bo not connected with 
the civil or militaiy government and revenues of the said territories 
and possessions m India, which decision shall be final and con- 
clusive 

XV Piovided neveitheless, . That if the said boaid shall he 
of opinion that the subject mattei of any of their deliberations, 
concerning the levying of wai, or making of peace, or treating or 
negociating with any of the native pnnees or states m India, shall 
require secrecy, it shall and may be lawful for the said hoard to send 
secret orders and instructions to the secret committee of the said 
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oourf of directors for th^ time being, who «hall theieupon, without 
disclosing the same, transmit their orders and dispatches m the usual 
foim, to the respective governments and presidencies m India, 
and that the said governments and presidencies shall pay a faithful 
obediente to such ordeis and dispatches, and shall return their answers 
to the same, sealed (under covei) with then respective seals, to the 
said seciet committee, who shall foithwith communicate such answeis 
to the said board 

XYl And he it enacted . That . the court of directois of 
the said united company are hereby required . to appoint 
a seciet committee, to consist of any numbei of the said directois for 
the time being, not exceeding three, which seciet committee shall, 
from tune to time, upon the receipt of any such seciet ordeis and 
instructions concerning the levying of war 01 making of peace, oi 
treating or negociatmg with any of the native pimces 01 states of 
India, fiom the said commissioners foi the affairs of India, as are 
herein befoie mentioned, tiansmit to the respective governments and 
presidencies in India a duplicate or duplicates of such orders and 
instructions, togethei with ordeis m wilting Bigned by them the 
members of the said secret committee, to cany the same into execu- 
tion , and to all such ordeis and instructions the several govern- 
ments and presidencies in India are heieby requned to pay the same 
obedience as if such aiders and directions had been issued and trans- 
mitted by the couit of dnectors of the said umted company 

XVII Provided also, That nothing in this act contained 
shall extend to give unto the said board the power of nominating or 
appointing any of the seivants of the said united company, anything 
herein contained to the contraiy notwithstanding 

(XVIII The dnectors not to supply the first -vacancy of a counsellor 
at Port William ) 

XIX . That the government of the several presidencies and 
settlements of Port Saint George and Bombay shall, after the com- 
mencement of this act, consist of a governoi 01 president, and three 
counsellors only, of whom the commander in chief in the said several 
settlements for the time being shall be one, having the like precedence 
m council as m the presidency of Fort "William in Bengal, unless 
the commander in chief of the company’s forces m India shall happen 
to be present m eithei of the said settlements , and m such case the 
said commander in chief shall he one of the said counsellors, instead 
of the commander m chief of such settlement, and that the said 
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commander in chief of such settlement shall during that time %ave 
only a seat, but no voice in the said council 

XX That the court of directors of the said united company 
shall, within the space of one calendar month next after the passing 
of this act, nominate and appoint, fiom amongst the servants of the 
said company in India, or any other peisons, a fit and proper person 
to he the governor of the said presidency or settlement of Fort Saint 
Geoige, and two othei fit and pioper persons fiom amongst the said 
servants in India, who together with the commander in chief af Fort 
Samt George foi the time being, shall he the council of the same 
piesidency 01 settlement , and that the said court of directois shall 
also, in like manner, and within the time aforesaid, nominate and 
appoint fit and pioper peisons to be the governor and council of the 
said piesidency 01 settlement of Bombay under the same restnctions 
as are herein before provided m respect to the govemoi or president 
and council of Fort Samt Geoige 

XXI That in case the members piesent at any of the boards 
or councils of Fort William, Fort Saint Geoige, or Bombay, shall at 
any time be equally divided in opinion the said governor 
general, or the governor or piesident shall have two voices, or 
the casting vote 

XXII That it shall and may he lawful to and for the King’s 
Majesty, his hens and successors, by any waiting or instrument under 
Ins 01 then sign manual, countersigned by the said secretary of state, 
or foi the court of directors of the said united company for the time 
being, by writing under their hands to lemove or recall the present 
01 any future governor general at Fort William at Bengal, or any of 
the members of the council of Fort William aforesaid, or any of the 
governois oi piesidents, and members of the council, of the presi- 
dencies or settlements of Fort Samt Geoige and Bombay, or of any 
other Butisli settlement m India, oi any other person or peisons 
holding any office, employment or commission, civil or mihtaiy, 
under the said united company in India, for the tune being, 
Provided always, That a duplicate oi copy of every such writing or 
mstiumont, under his Majesty’s sign manual, attested by the said 
secietuy of slate for the time being, shall, within eight days after 
the same shall be signed by his Majesty, his heirs oi sucessors, he 
transmitted or delivered by the said secretary of state, unto the 
chairman or deputy chairman for the time being of the said united 
company, to the intent that the court of directors of the said company 
may be apprized thereof. 
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SSXIII . That whenever any vacancy or vacancies of the 
office of governor general 01 president, or of any member of the 
council, shall happen . . the court of directors of the said united 
company shall proceed to nominate and appoint a fit peison or persona 
to supply such vacancy or vacancies from amongst their covenanted 
servants m India, except to the office of govemoi geneial, oi the 
office of governor or president of Foit Saint George or Bombay, 01 
of any commander in chief, to which several offices, the said court of 
dire«tors shall he at liberty, . to nominate and appoint any other 
person or persons lespeclively 

XXIV, Provided . That the said commanders in chief, at 
each of the said presidencies respectively, shall an no case succeed to 
the office of governor general 01 president of Foit William, Foit 
Saint George or of Bombay, unless thereunto specially appointed by 
the court of directors of the said united company , but in case of 
the vacancy of the said offices of governoi general or president re- 
spectively, when no person shall he specially appointed to succeed 
thereunto, the councillor next m rank to such commander m chief 
shall succeed to such office, and hold the same, until some other 
person shall be appointed theieunto by the said couit of directors 

XXY Piovided always, That when and so often as the 

court of directors shall not, within the space of two calendar 
months, , . , proceed to supply the same, then, it shall be 
lawful for his Majesty, his heirs and successois, to constitute and 
appoint, by writing under his or their royal sign manual, (under the 
same restrictions and regulations as are heiem before provided, ) 
such person or persons, as his Majesty, his heirs and successors, shall 
think proper to succeed with the same powers, privileges, and 
authorities, as if he or they had been nominated and appointed by 
the said court of directors, and shall be subject to recall only by the 
Bang’s Majesty, his heirs or successors , any thing herein contained 
to the contrary notwithstanding. 

XXYI That it shall and may be lawful to and for the 

court of directors of the said united company, if they shall so 
think fit, subject to the limitations and restrictions as heiein before 
enacted, to appoint, horn time to time, fit and pioper peisons 
to succeed, m case of vacancy, to the several offices of governor 
general 01 president of Foit Saint Geoige 01 Bombay, 01 commander 
m chief of the company’s forces at any of the said settlements, or 
member of any of the said councils , and such appointments respec- 
tively at their pleasure again to revoke , but that no person so 
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appointed to succeed to any of the said offices, m case of vacancy, 
shall be entitled to any salary, advantage, or allowance whatsoever, 
by reason of such appointment, until such peisons respectively shall 
take upon themselves the offices to which they shall so respectively 
have been appointed. 

(XXVII Of the appointment of temporal y counsellors ) 

XXVIII . That no resignation to be made of the offices of 
the governor geneial, 01 governor or president of any of the nub- 
oidmate settlements, or commander m chief, or member of the 
respective councils of any of the said presidencies in India, shall be 
deemed or construed to he legal 01 valid, unless the same he 
made by an mstiumcnt in writing under the hand of the officer or 
person resigning the same 

XXIX, , That no order or resolution of any general court of 
the proprietors of the said united company shall be available to 
revoke or resomd, or in any lespeet to affect, any act, older, resolu- 
tion, matter or proceeding, of the said court of directors, after 
the same shall have been approved by the said boaid, in the mannei 
herein before directed, any law or usage to the contrary notwith- 
standing 

(XXX repeals part of 21 Geo III c 66 ) 

XXXI . . That the governor general and council of Fort 
William aforesaid shall have power and authority to superintend, 
control, and direct the several piesidencies and governments now or 
hereafter to he erected or established m the East Indies by the said 
united company, in all such points as relate to any transactions with 
the countiy powers, or to war or peace, or to the application of the 
revenues or forces of such presidencies and settlements in. time of 
war, or any such other points as shall from time to time be specially 
referred by the court of clnectois of the said company to their 
superintendence and control 

XXXII And, Be it fuither enacted, That notwithstanding 
any doubt which may he entertained by the said presidencies or 
settlements to whom such orders oi instructions shall be given, 
respecting the power of the governoi geneial and council to give 
such orders, yet the said presidencies or settlements shall be bound 
to obey such orders and dnections of the said governor general and 
council m all cases whatever, except only where they shall have 
received positive orders and mstiuctions from the said court of 
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direStois, or from the secret committee of tjie said cornt of dnectoi’B, 
repugnant to the oideis and instructions of the said governor general 
and council, and not known to the said governor general and council 
at the time of dispatching their ordeia and instructions as aforesaid , 
and the said governor geneial and council shall, at the time of trans- 
mitting all such oiders and instructions, transmit therewith the dates 
of and the times of receiving, the last dispatches, oiders, and in- 
structions, which they have received fiorn the court of directors, or 
from,the secret committee of the said couit of directors, And 
the said presidencies and governments, m all cases where they have 
received any ordeis , which they shall deem repugnant to the 
orders of the said governor general and council of Fort William, 
and which were not known to the said governor general and council 
at the time of dispatching their oideis shall forthwith tiansmit 
copies of the same, together with an account of all resolutions or 
ordeis made by them in consequence theieof, to the governoi general 
and council of Fort William, who shall, upon leceipt of the same, 
dispatch such furthei ordeis and instructions to the said presidencies 
and settlements as they may judge necessary thereupon 

(XXXIII piovides regulations for the transactions of the several 
boards in India) 

XXXIV And whereas to pursue schemes of conquest and exten- 
sion of dominion in India, are measures repugnant to the wish, the 
honour, and policy of this nation, Be it therefore further enacted 
That it shall not be lawful foi the governoi general and 
council of Fort William aforesaid, without the express demand and 
authority of the said court of directors, or of the secret committee of 
the said couit of dnectors, in any case (except where hostilities have 
actually been commenced, or prepaiations actually made foi the com- 
mencement of hostilities, against the Butish nation m India, 01 
against some of the princes oi states dependent thereon, or whose 
territories the said united company shall be at such time engaged by 
any subsistmg treaty to defend or guarantee), either to declaie war or 
commence hostilities, or enter into any treaty for making war, 
against any of the country princes or states m India, or any treaty 
for guaranteeing the possessions of any country princes 01 states , and 
that m such case it shall not be lawful for the said governor geneial 
and council to declare war 01 commence hostilities, 01 entei into 
treaty foi making war against any other prmce or state than such as 
shall be actually committing hostilities, or making preparations as 
aforesaid, 01 to make such tieaty foi guaranteeing the possessions 
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of any prince or state, ljut upon the consideration of such pfince 
or state actually engaging to assist the company against such hos- 
tilities commenced, 01 piepaiations made as aforesaid, and m all 
cases where hostilities shall be commenced, or treaty made, the said 
governor general and council shall, by the most expeditious, means 
they can devise, communicate the same unto the coiut of directors, 
together with a full state of the information and intelligence upon 
which they shall have commoneed such hostilities, or made such 
treaties, and then motives and leasons foi the same at large n 

XXXV That it shall not be lawful foi the govemois or 
piesidents and counsellors, of Foit Samt George and Bombay, or of 
any subordinate settlement lespcctively to make 01 issue any order 
for commencing hostilities, or levying war, 01 to negociate or con- 
clude any treaty of peace, or othei tieaty, with any Indian prince or 
state, (except in cases of sudden emergency or imminent dangei, 
when it shall appear dangerous to postpone such hostilities or treaty), 
unless m pursuance of express orders from the said governor general 
and council of Foit William aforesaid, or from the said couit of 
directors, or from the secret committee of the said court of directors , 
and cvciy such tieaty shall, if possible, contain a clause for subject- 
ing the same to the latification or rejection of the governor general 
and council of Fort William aforesaid And the said presidents and 
counsellors of the said piesideneies and settlements of Fort Samt 
George and Bombay, or other subordinate settlement, aie hereby 
requued to yield due obedience to all such orders as they shall from 
time to time respectively receive from the said governor general and 
council of Foit William aforesaid, concerning the premises, 

(XXXVI Of the relations of the subordinate presidents and coun- 
sellois to the governor-general 

XXXVII The directors to consider British demands on the Nabob 
of Aicofc , XXXVIII , and of the demands on the Rajah of Tanjore , 
and XXXIX , of the rajahs and zenundais 

XL The directors to introduce “ a just and laudable (economy }> m the 
civil and mihtaiy establishments) 

XLI That until the said seveial lists of the offices, places, 

and employments shall have been made the said couit of 
directois shall he, prohibited fiom appointing or sending to ‘ 
Indta any new servant, civil 01 military, under the degrees of the 
respective counsellois and commandeis m chief , and after such lists 
shall have been perfected and established, the said coiut of directors 
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shaft m no wise appoint t oi send out any greater number of persons 
to be cadets or writers, or m any other capacity, than will be actually 
necessary, in addition to the persons on the spot, to supply and keep 
up the piopei complement or number of officeis and servants con- 
tained in the said lists 

(XLII and XLIII Regulations as to promotions, cadets, etc ) 

XLIY , That all his Majesty’s subjects, as well servants of 
the^aid united company, shall be, and are hereby declaied to be, 
amenable to all couits of justice (both m India and Gieat Bntam) of 
competent jurisdiction to tiy offences committed m India, foi all acts, 
injuries, wrongs, oppiessions, trespasses, misdemeanours, crimes, and 
offences whatsoever, by them or any of them done, 01 to be done or 
committed, in any of the lands or territones of any native prince or 
state, or against their persons or piopeities, or the persons or propeities 
of any of then subj ects or people, in the same irnnnei as if the same 
had been done or committed within the terutones directly subject to 
and under the British government m India 

(XLV -LXXXII deals with prosecutions, conniption, and extoition, and 
the appointment of special commissioners from the Loids and Commons ) 

LXXXIII Provided always, That nothing heiem contained 
shall extend, to prejudice or affect the rights or claims of the 
public, or the said united company, lespectmg the said territorial 
acquisitions and levenues 

LXXXIV That this act shall take place and have com- 

mencement, m Great Britain immediately aftei the same shall have 
received his Majesty’s royal assent, and shall take place and have 
commencement, in the seveial presidencies aforesaid, and m the terri- 
tories thereunto belonging, from the fhst day of January, one thousand 
seven hundred and eighty-five. 

LXXXV. , That this act shall, and shall be deemed and taken 
to be a public act 

(See Pen It Hut xxiv 1086 et soq , May, C.H E in 381 , Lecky, HE 
v 74, Bogeis , P L n 214, Ilba t, The Government of India (esjr intro- 
duction) ) 
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Artiom Third That it ba the third article of union, that the? said 
united kingdom be represented m one and the same parliament, to be 
styled The Parliament of the United Kingdom of Great Britain and 
Ireland 

Article Fourth That it be the fourth article of union, that foui 
lords spiritual of Iieland by rotation of sessions, and twenty-eight lords 
temporal of Ireland elected foi life by the peers of Ireland shall be 
the numbei to sit and vote on the part of Ireland m the house of 
lords of the parliament of the United Kingdom , and 100 commpners 
(two foi each county of Ireland, two for the city of Dublin, two for 
the city of Coik, one for the university of Trinity College, and one 
for each of the thirty-one most considerable cities, towns, and 
boioughs) be the number to sit and vote on the part of Ireland m 
the house of commons of the pailiament of the united kingdom 

That such act as shall be passed m the parliament of Ireland 
previous to the Union to regulate the mode by which the lords 
spmtual and temporal, and the commons, to serve m the parliament 
of the united kingdom on the part of Ireland, shall be summoned 
and leturned to the said pailiament, shall be considered as forming 
part of the treaty of union, and shall be incorporated m the acts of 
the respective parliaments by which the said union shall be latified 
and established 

That all questions touching the lotation or election of the lords 
spiritual or temporal of Ireland to sit in the parliament of the united 
kingdom, shall he decided by the house of lords thereof , and when- 
ever, by leason of an equality of votes in the election of any such 
lords temporal a complete election shall not be made according to the 
true intent of this article, the names of those peers foi whom such 
equality of votes shall be so given, shall be written on pieces of 
paper of a similai form, and shall be put into a glass, by the cleik 
of the parliaments at the table of the house of lords whilst the, house 
is sitting , and the peer 01 peers whose name or names shall he fust 
diawn out by the clerk of the pailiaments, shall be deemed the peer 
or peers elected, as the case may bo 

Tli^t any person holding any peeiage m Iieland now subsistmg, 
or hereafter to be created, shall not thereby be disqualified fiom 
being elected to serve, if he shall so think fit, for any county, city, or 
borough of Great Britain, m the house of commons of the united 
kingdom, unless he have been previously elected as above, to sit m ' 
the Jiouse of lords of the united kingdom , but that so long as such 
peer of Ireland shall so continue to be a member of the house of 
commons, he shall not be entitled to the privilege of peerage, nor be 
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capAle of being elected to seive as a peer on the part of Ireland, or 
of voting at any such eleStion , and that ho’shall be liable to he sued, 
indicted, proceeded against, and tiled as a commoner, for any offence 
with which lie may be charged 

That it shall be lawful for his Majesty, his heirs, and successors, 
to cieate peers of that part of the united kingdom called Ireland, and 
to make promotions m the peerage thereof, aftei the union , piovided 
that no new creation of any such peeis shall take place after the 
union until three of the peeiages of Iieland, which shall have been 
existing at the time of the union, shall have become extinct , and 
upon such extinction of three peerages, that it shall be lawful for his 
Majesty, his heirs and successors, to cieate one peer of that part 
of the united kingdom called Ireland , and m like manner so often as 
thiee peeiages of that pait of the united kingdom called Ireland shall 
become extinct, it shall be lawful for his Majesty, his hens and 
successors, to create one othei peei of the said pait of the united 
kingdom , and if it shall happen that the peeis of that part of the 
united kingdom called Iieland, shall, by extinction of peerages, 01 
otheiwiso, he reduced to the numbei of one bundled, exclusive of 
all such peers of that pait of the united kingdom called Ireland, as 
shall hold any peeiage of Great Britain subsisting at the time of the 
union, oi of the united kingdom created since the union, by which 
such peers shall be entitled to a hereditary seat in the house of lords 
of the united kingdom, then and in that case it shall and may be law- 
ful for his Majesty, his heirs and successors, to cieate one peer of 
that pait of the united kingdom called Ireland as often as any one 
of such hundred peerages shall fail by extinction, or as often as any 
one peer of that part of the United Kingdom called Iieland shall 
become entitled, by descent 01 creation, to an heieditaiy seat m the 
house of lords of the united kingdom , it being the true intent and 
meaning of this aiticle, that at all times after the union it shall and 
may he lawful for his Majesty, his liens and successois, to keep up 
the peerage of that part of the united kingdom called Iieland to 
the nuinbei of one hundred, ovei and above the number of such of 
the said peers as shall he entitled, by descent or creation, to an 
hereditary seat in the house of lords of the united kingdom 

That if any peerage shall at any time he m abeyance, such 
peerage shall he deemed and taken as an existing peerage , and 
no peerage shall be deemed extinct, unless on default of claim- 
ants to the mhentance of such peerage for the space of one 
year from the death of the peison who shall have been last possessed 
thereof , and if no claim shall be made to the inheritance of such 



160 


STATUTES AND DOCUMENTS 


peerage, in such form and manner as may from time to tinffe be 
prescribed by the house of loids of the urtited kingdom, before the 
expiration of the said penod of a year, then and m that case such 
peeiage shall be deemed extinct , provided that nothing herein shall 
exclude any person fiom afterwards putting in a claim to the peerage 
so deemed extinct , and if such claim shall be allowed as valid, by 
judgement of the house of lords of the united kingdom, reported to 
his Majesty, such peerage shall be consideied as revived, and in case 
any new cieation of a peerage of that part of the united kingdom 
called Ireland, shall have taken place in the interval, m consequence 
of the supposed extinction of such peerage, then no new right of 
creation shall accrue to his Majesty, his heirs 01 successors, m conse- 
quence of the next extinction winch shall take place at any peeiage 
of that pait of the united kingdom called Ii eland 

That all questions touching the election of members to sit on the 
part of Iieland in the house of commons of the united kingdom shall 
he heard and decided in the same mannei as questions touching such 
elections m Gieat Britain now are, or at any time hereafter shall by 
law be heard and decided, subject nevertheless to such particular 
regulations iu respect of Iieland as, from local circumstances, the 
paihament of the united kingdom may from time to time deem 
expedient 

That the qualifications 1 m respect of property of the members 
elected on the part of Iieland to sit in the house of commons of the 
united kingdom, shall be lespectively the same as are now piovided 
by law in the cases of elections foi counties and cities and boioughs 
respectively m that part of the united kingdom called England, 
unless any other provision shall heieaftei be made m that respect 
by act of parliament of the united kingdom 

That when his Majesty, his heirs or successors, shall declare his, 
her, or their pleasure for holding the first or any subsequent parlia- 
ment of the united kingdom, a pioclamation shall issue, under the 
great seal of the united kingdom, to cause the loids spiritual and tem- 
poral, and commons, who are to serve m the paihament thereof on the 
part of Ireland, to be letuined in such mannei as by any act of this 
present session of the parliament of Ireland shall he piovided , and 
that the loids spiritual and temporal and commons of Great Bntam 
shall together with the loids spuitual and tempoial and commons so 
returned as aforesaid on the part of Ireland, constitute the two houses 
of the parliament of the united kingdom 

1 Repealed 21 and 22 Tict o 26 
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TSat if his Majesty , 1 on or before the, first day of January one 
thousand eight hundred and one, on -which day the union is to take 
place, shall declare, under the great seal of Great Britain, that it is 
expedient that the lords and commons of the present parliament of 
great Britain should he the members of the respective houses of the 
first parliament of the united kingdom on the part of Great Britain, 
then the said lords and commons of the piesent parliament of Great 
Britain shall accordingly be the members of the respective houses of 
the £rsf parliament of the united kingdom on the part of Gieat 
Britain , and they, together with the lords spiritual and tempoial and 
commons, so summoned and returned as above on the part of Ireland, 
shall be the lords spiritual and tempoial and commons of the first 
parliament of the milted kingdom, and such fiist pailiament may (in 
that case) if not sooner dissolved, continue to sit so long as the present 
parliament of Great Bntain may now by law continue to sit, if not 
sooner dissolved piovided always, that until an act shall have passed 
in the parliament of tlio united kingdom, providing m what cases 
persons holding offices or places of piofit under the ciown m Ireland, 
shall be incapable of being members of the house of commons of the 
united kingdom, no gieater number of membeis than twenty, holding 
such offices or places, as afoiesaid, shall be capable of sitting in the 
said house of commons of the parliament of the united kingdom, 
and if such a number of members shall be returned to serve m the 
said house as to make the whole number of members of the said 
house holding such offices or places as aforesaid more than twenty, 
then and m such cases the seat oi places of such members as shall 
last have accepted such offices or places shall be vacated at the option 
of such members, so as to reduce the number of members holding 
such offices or places to the number of twenty , and no peison hold- 
ing such office or place shall be capable of being elected or of sitting 
m tire said house, wlnle there are twenty persons holding such offices 
or places sittmg in the said house , and that eveiy one of the lords 
of parliament of the united kingdom, and every member of the house 
of commons of the united kingdom, in the fiist and all succeeding 
parliaments, shall, until the pailiament of the united kingdom shall 
otherwise provide, take the oaths, and make and subscube the 
declaration, and take and subscribe the oath now by law enjoined to 
be taken, made, and subscubed by the lords and commons of the 
parliament of Great Britain 

That the lords of pailiament on the part of Ireland, in the house of 
lords of the united kingdom, shall at all times have the same privileges 
1 Repealed 34 and 35 Viet c 116 (S L R ) 
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of parliament which shall belong to the lords of pailiament on 1 - the 
part of Gieat Britain , and the lords spiritual and temporal respec- 
tively on the part of Ireland shall at all tunes have the same rights m 
respect of their sitting and voting upon the tual of peers, as the 
loids spiritual and tempoial respectively on the part of Great Britain , 
and that all lords spiritual of Ireland shall have rank and pre- 
cedency next and immediately after the lords spiritual of the same 
rank and degree of Great Bntain, and shall enjoy all privileges as 
fully as tho lords spiritual of Great Britain do now 01 may her^fter 
enjoy the same (the right and privilege of sitting in the house 
of loids, and the privileges depending thereon, and particularly the 
right of sitting on the trial of peers, excepted) , and that the persons 
holding any tempoial peerages of Ireland, existing at the time of the 
union, shall, from and after the union, have rank and precedency 
next and immediately after all persons holding peerages of the like 
orders, and degrees in Great Britain, subsisting at the time of the 
union , and that all peerages of Ireland cieated after the union shall 
have rank and precedency with the peerages of the united kingdom, 
so created, according to the dates of then creation, and that all 
peerages both of Great Britain and Ireland, now subsisting or here- 
after to be created, shall m all other respects, from the date of the 
union, be considered as peerages of the united kingdom , and that 
the peers of Ireland shall, as peers of the united kingdom, be sued 
and tiled as peers, except as aforesaid, and shall enjoy all privileges 
of peers as fully as the peers of Great Britain, the right and privilege 
of sitting in the house of lords, and the privileges depending thereon, 
and tho right of sitting on the trial of peers, only excepted 

Aktiolb Fifth 1 That it be the fifth aiticle of union, That tho 
churches of England and Ireland, os now by law established, be 
united into one protestont episcopal church, to be called, The United 
Church of England and Ii eland, and that the doctrine, worship, 
discipline, and government of the said united church shall he, and 
shall remain m full force for ever, as the same are now by law 
established for the church of England, and the continuance and 
preservation of the said united church, as the established church 
of England and Ireland, shall be deemed and taken to he an essential 
and fundamental part of the union, and that m like manner the 
doctrine, worship, discipline, and government of the church of Scot- 
land, shall remain and he preserved as the same are now established ' 

1 Tho union of the Okuiches was dissolved and the Churoh of Ireland die 
established by 32 and 33 Viet o 42, the Irish Ohuroh Act, 1869 
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A 

by law, and by the acts foi the union of tha»two kingdoms of England 
and Scotland 

Article Sixth That it be the sixth aiticle of union, That his 
Majesty’s subjects of Great Britain and Ireland shall, from and after 
the first day of Januaiy one thousand eight hundred and one, be entitled 
to the same privileges, and be on the same footing, as to encourage- 
ments and bounties on the like articles being the growth, produce, or 
manufacture of either country respectively, and generally in respect 
of trade and navigation m all paits and places m the united kmgdom 
and its dependencies , and that in all treaties made by hia Majesty, 
his heirs and suecessois with any foreign powei, his Majesty’s subjects 
of Ireland shall have the same pnvileges and be on the same footing, 
as his Majesty’s subjects of Gieat Biitam 

(The remainder of this article is mainly concerned with duties, annexed 
m a schedule, repealed by 34 and 35 Viet c 116 ) 

Article Seventh That it be the seventh aiticle of union, that the 
charge ansmg from the payment of interest, and the sinking fund 
for the i eduction of the principal, of the debt incuried m either 
kmgdom before the union, shall continue to be sepaiately defrayed 
by Great Biitam and Ireland respectively, except as heiem aftei 
provided That for the space of twenty years after the union shall 
take place the contnhution of Gieat Biitam and Ireland respectively 
towards the expenditure of the United Kmgdom m each year shall 
ho defrayed m the proportion of fifteen parts for Great Britain, and 
two parts for Ireland , and that 

(The remamdei of the article, providing a complicated method of detei- 
mmmg the proportion, the mteiest of which is mainly financial, is omitted, 
the student being leferrcd to The Final Report of Royal Gam-mission on the 
Financial Relation:, of Great Biitam and Ireland , 1896, Pari Pap C 8262 ) 

Article Eighth That it he the eighth article of union, That all 
laws m foice at the time of the union, and all courts of civil and 
ecclesiastical jurisdiction witlun the lespective kingdoms, shall remain 
as now by law established within the same, subject only to such 
alterations and legulations fiom time to time as cncumstances may 
appeal to the parliament of the united kmgdom to lequne , provided 
that all writs of error and appeals, depending at the time of the 
union or hereafter to he brought, and which might now be finally 
decided by the house of loids of eithei kmgdom, shall, fiom and 
aftei the union, be finally decided by the house of lords of *the 
united kmgdom , and piovided, That, from and after the union, 
there shall remain m Ireland an instance court of admiralty, for the 
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determination of causes, eivil and maiitime,only, and that tlie appeal 
from sentences of the said court shall he to his Majesty’s delegates 
m his court of chanceiy in that part of the muted kingdom called 
Ireland , and that all laws at present m force m eithei kingdom, 
which shall he contiary to any of the piovisions which may he 
enacted by any act foi carrying these ai tides into effect, he fioni and 
after the union repealed 

And whereas the said aiticles having, by address of the respective 
houses of pailiament m Great Biitam and Ireland, been humbly laid 
befoie his Majesty, his Majesty has been graciously pleased to approve 
the same , and to recommend it to his two houses of parliament m 
Great Britain and Ireland to consider of such measures as may be 
necessary for giving effect to the said aiticles in ordei, therefore, to 
give full effect and validity to the same, he it enacted That the 
said foiegoing lecited aiticles, each and every one of them, aecoidmg 
to the true import and tenoi thereof, ho latifaed, confirmed and 
approved, and be and they are hereby declaied to be the aiticles of 
the union of Great Bntam and Ireland, and the same shall be in 
force and have effect for ovei, fioni the fiist day of January which 
shall he m the year of our Loid one thousand eight hundied and 
one , provided that before that period an act shall have been passed 
by the pailiament of Ireland, for eariying into effect, m the hke 
manner, the said foregoing recited articles. 

(II lecites and makes part of the Act an Act of the Irish Parliament, 
regulating m great detail the mode by which the representatives of 
Ireland m the Parliament of the United Kingdom aie to be to sum- 
moned ) 

III And be it enacted, That the great seal of Ii eland may, if his 
Majesty shall so think fit, aftei the union, he used m like manner as 
before the union, except wheie it is otheiwise provided by the foie- 
gorog articles, within that pait of the united kingdom called 
Ireland, and that lus Majesty may, so long as he shall think fit, 
continue the privy council of Iieland to be his privy council for 
that part of the united kingdom called Ireland 

(See May, OHE 111 ch xvi , Lecky, II E vm ( passim ) , Anson, L 0 n 
221 , Porntt, UEC u pt vi ) 
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XLI 

• • 

SUSPENSION OF THE HABEAS CORPUS 

43 Geo III Cap 117, 1803 

An ' Act f oi the suppression of lebellion m Ii eland, and foi the 
protection of the peisone and piopeity of hit, Majesty’s faithful 
subjects thei e, to continue m foi ce until six weeks aftei the commence- 
ment of the next session of pat liament 

• 

Whereas a treasonable and rebellious spirit of lnsuneetion now un- 
foitunately exists in Ireland, and hath bioken out into acts of open 
muider and rebellion, and persons who may he guilty of acts of 
ciuelty and outrage in furtherance and immediate prosecution of 
such insurrection and lebellion, and who may be taken by his 
Majesty's forces to be employed for the suppiession of the same, 
may seek to avail themselves of the oidmary couise of the common 
law to evade the punishment of such crimes committed by them, 
whereby it has become necessary for parliament to interpose , be it 
theietore enacted , That fiom and after the passing of this act, 
it shall and may be lawful to and for the Lord Lieutenant, or other 
Chief Governor or Govornois of Ireland, fiom time to time duung the 
continuance of the said lebellion, whethei the oidmaiy courts of 
justice shall oi shall not be at such time he open, to issue his or their 
orders to all officeis commanding his Majesty’s forces m Ireland, and 
to all others whom he or they shall think fit to authorize in that 
behalf, to take the most vigorous and effectual measuies for suppress- 
ing the said insuriection and lebellion in any pait of Ii eland, which 
shall appear to be necessary for the public safety, and for the safety 
and protection of the persons and properties of his Majesty’s peace- 
able and loyal subjects, and to punish all persons acting, aiding, or in 
any manner assisting in the said rebellion, or maliciously attacking 
oi injuring the poisons oi propel ties of his Majesty’s loyal subjects, 
in furtheiance of the same, according to martial law, either by 
death, or otherwise, as to them shall seem expedient for the punish- 
ment and suppression of all rebels in them several districts, and to 
anest and detain m custody all persons engaged m such rebellion, or 
suspected thereof , aud to cause all persons so anested and detained 
in custody to he brought to trial m a summary way by courts 
maitial, to he assembled undei such authority as the said Lord 
Lieutenant, or other Chief Governor or Governois shall from, time 
to time direct, and to consist of commissioned officers of the line, 
fencible oi militia regiments, or yeomanry corps, not less in number 
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than seven, nor more than thirteen, for all offences committed m 
fuitheiance of the said insurrection and ''rebellion, whethei such 
peisons Bhall have been taken in open arms against his Majesty, 01 
shall have been otherwise concerned in the said rebellion, or m 
aiding, or any manner assisting the same, and to execute the 
sentences of all such courts martial, whether of death or otherwise, 
and to do all other acts necessary foi such several purposes, provided 
that no sontence of death shall be given against any offendei by 
such eouit martial, unless the judgement shall pass by the concur- 
rence of two thuds at least of the officers present 

II Aid be it enacted, That no act which shall be done in pur- 
suance of any ordei which shall be so issued as aforesaid shall be 
questioned m his Majesty's court of King’s-bench m Iieland, or in 
any other couit of the common law m any part of tho United 
Kingdom And m older to pievent any doubt which might arise, 
whether any act alleged to have been done m conformity to any 
ordeis so to ha issued as aforesaid, was so done, it shall and may be 
lawful to and for the said Loid Lieutenant, or other Chief Governor 
or Governors, to declare such acts to have been done m conformity 
to such ordeis, and such declaration signified by any writing under 
tlio hand of such Lord Lieutenant, 01 other Chief Governor or 
Govemois, shall he a sufficient discharge and indemnity to all persons 
concerned in any such acts, and shall, in all cases, he conclusive 
evidence that such acts were done in conformity to such oideis 

(III Officeis and soldiers for acts so done shall be responsible to courts- 
martial only IV A sufficient leturn to a writ of Habeas Corpus that the 
paity is detamed by wairant of a person authorised by the lord lieutenant ) 

V Provided always, and be it declared and enacted, That nothing in 
this act contained shall be construed to take away, abridge, 01 di- 
mmish the acknowledged pierogative of his Majesty, for the public 
safety, to resoit to tho exeicise of Maitial Law against open enemies 
or traitors, or any powers by law vested m the said Lord Lieutenant 
or Chief Governor 01 Governors of Ireland, with or without the 
advice of his Majesty’s Pnvy Council, 01 of any othei peison or 
persons whatsoever, to suppress treason 01 rebellion, and to do any 
act warranted by law foi that purpose, in the same manner ns if this 
act had never been made, or m any manner to call m question any 
acts heretofore done foi the like purposes 

(VI The time-linut of the Act made repealable or alteiable m the 
present session ) 

(Dicey, L C passim ) 
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XLII 

THE SLAVE TRADE 

47 Geo III Sess 1, Cap 36, 1807 1 

An ad for the abolition of the slave trade 

"Vyiiereas the two houses of parliament did, by their resolutions 2 of 
the tenth and twenty-fourth days of June one thousand eight hun- 
dred and six, severally resolve, upon certain grounds therein men- 
tioned, that they would, with all practicable expedition, take effectual 
measures for the abolition of the African slave trade, , And 
wheieas it is fit upon all and each of the grounds mentioned in the 
said resolutions, that the same should be forthwith abolished and 
prohibited, and deelaied to be unlawful, be it therefoie enacted 
That from and after the first day of May one thousand eight hundred 
and seven the African slave trade and all manner of dealing and 
trading m the purchase, sale, barter, or transfer of slaves, or of 
parsons intended to be sold, or tiansferred, used, or dealt with as 
slaves, practised oi carried on m, at, to or fiom any part of the coast or 
countries of Africa, shall be, and the same is heieby utterly abolished, 
prohibited, and declared to be unlawful And also that all manner 
of dealing, either by way of purchase, sale, baiter, or transfer, or 
by means of any other contract or agreement whatever, relating to 
any slaves, or to any persons intended to be used or dealt with as 
slaves, for the purpose of such slaves or persons being removed or 
transpoited either immediately oi by transhipment at sea or other- 
wise, dnectly or indirectly from Africa, or from any island, country, 
teiritory, or place whatever, in the West Indies, or m any othei part 
of America, not being in the dominion, possession, or occupation of 
his Majesty, to any other island, country, territory or place whatevei, 
is hereby in like manner utterly abolished, prohibited, and declared 
to be unlawful , and if any of his Majesty’s subjects, or any person or 
persons resident within this United Kingdom, or any of the islands, 
dominions, or territories thereto belonging, or in his Majesty’s occu- 
pation or possession, shall from and after the day aforesaid, by him 
or themselves, or by his or their factors oi agents or otherwise how- 
soever, deal oi trade m, purchase, sell, baiter, or tiansfer, or contract 
or agree for the dealing or trading m, purchasing, selling, barteinig, 

1 Repealed by 2i and 25 Viet cap 101 , Stat Law Revia Act, 1861 

2 See p 170 
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or transferring of any slave or slaves, or any person or persons in- 
tended to be sold, transferred, used or deal? with as a slave or slaves 
contrary to the prohibitions of this act, he or they so offending shall 
forfeit and pay for evsiy such offence the sum of one hundied pounds 
of lawful money of Great Bntain for each and every slave ^ so pur- 
chased, sold, barteied, or transferred 

II That from and after the said first day of May one thou- 
sand eight hundred and seven, it shall ho unlawful for any of his 
Majesty’s subjects, oi any peison 01 persons resident within* this 
United Kingdom, or any of the islands, colonies, dominions, or tern- 
tones thereto belonging, or in his Majesty’s possession or occupation, 
to fit out, man, 01 navigate, or to piocure to he fitted out any 
ship 01 vessel ioi the purpose of assisting in, 01 being employed m 
the cai lying on of the Afncan slave trade, or m any othei the 
dealing, trading, or concerns hereby prohibited and declared to be 
unlawful, and every ship or vessel which shall, from and after the 
day aforesaid, be fitted out, . for any of the purposes aforesaid, 
and by this act prohibited, together with all hei boats, guns, tackle, 
appai el, and furniture, shall become forfeited, and may and shall be 
seized and piosecuted as heiem-after is mentioned and piovided 

III That fiom and after the said first day of May one 
thousand eight hundred and seven, it shall he unlawful for any of 
his Majesty’s subjects, 01 any person or peisons lesident in this 
United Kingdom, or in any of the colonies, territories, or dominions 
thereunto belonging, or m Ins Majesty’s possession or occupation, to 
carry away 01 remove, or knowingly and wilfully to procure, aid, or 
assist m the carrying away or removing, as slaves, or for the puipose 
of being sold, transferred, used, or dealt with as slaves, any of the 
subjects or inhabitants of Africa, or of any island, country, temtoiy, 
or place m the West Indies 01 any other part of America whatsoever, 
not being m the dominion, possession, or occupation of his Majesty, 
either immediately or by transhipment at sea or otherwise, directly 
or mdnectly from Africa, or fiom any such island, country, territory 
or place as aforesaid, to any other island, country, terntory or place 
whatever, and that it shall also be unlawful for any of his Majesty’s 
subjects, or any persons lesident in this United Kingdom, 01 m any 
of the colonies, tointones, or dominions thereunto belonging, or in. 
his Majesty’s possession or occupation, knowingly and willnigly to 
receive, detain 01 confine on board, any such subject or in- 
habitant as afoiesaid, for the purpose of his or her being so carried 
away , or of his or her being sold, transferred, used, or dealt 
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with 1 * as a slave, m any place or country^ whatsoever , and if any 
subject or inhabitant, * or of any island, countiy, territory or 
place m the West Indies, or America, not being m the dominion, 
possession, or occupation of his Majesty, shall fiom and after the day 
aforesaid, bo so unlawfully earned away or lemoved, detained, con- 
fined, transhipped, or received on board of any ship or vessel belong- 
ing m the whole or m part to, 01 employed by any subject of his 
Majesty, 01 person lesidmg m his Majesty’s dominions or colonies, 

. , contrary to the force and effect, true intent and meaning of 
the prohibitions m this act contained, every such ship or vessel, 
together with all her boats,- guns, tackle, apparel, and furniture, 
shall be forfeited, and all propeity or pretended property m any 
slaves or natives of Afuca so unlawfully carried away or removed, 
shall also be forfeited, and the same respectively shall and may 
be seized and prosecuted as hereinafter is mentioned and piovided , 
and every subject of his Majesty, who shall, as ownei, part owner, 
freighter or shipper, factor or agent, captain, mate, supercargo, or 
surgeon, so unlawfully cairy away, or remove, detain, confine, tran- 
ship, or receive on boaid, or be aiding or assisting m the canymg 
away, , for any of the unlawful piuposes aforesaid, any such 
subject 01 inhabitant of Africa, or of any island, country, terntory, 
or place, not being m the dominion, possession, or occupation of -his 
Majesty, shall forfeit and pay for each and every slave 01 peison so 
unlawfully earned away, the sum of one hundred pounds . 

IV, That if any subject or inhabitant, subjects or inhabitants of 
, Africa, 01 of any island, countiy, teiritoiy, oi place, m the West 
Indies or Amcnca, not being m the dominion, of his Majesty, 
contrary to any of the prohibitions or provisions in this act contained, 
shall be imported or brought into any island, colony, plantation or 
terutory, in the dominion, . . of his Majesty, and there sold or 

disposed of as a slave oi slaves, oi placed, detained, or kept in a state 
of slavery, such subject , shall and may be seized and prosecuted, 
as forfeited to his Majesty 

(§§ V -XIII deal with insurance tiansactions, slaves taken as puzes 
of war, bounties for such captures, and the legal processes concerned ) 

XTV And be it fuither enacted, That all ships and vessels, slaves 
or natives of Africa, earned, conveyed, oi dealt with as slaves, and 
all othoi goods and effects that shall oi may becomo forfeited foi ^my 
offence committed against this act, shall and may bo seized by any 
officer of his Majesty’s customs or excise, or by the commander or 



170 


STATUTES AND DOCUMENTS 


officeis of any of his Majesty’s ships or^vessels of war, who 
shall have the benefit of all the provisions . made for the 
protection of officers seizing and piosecntmg for any offence against 
the said act or any other act of parliament relating to tho trade and 
revenues of the British colonies or plantations m America . 

XV And bo it furthei enacted, That all offences committed 
against this act may be inquired of, tried, determined, and dealt with 
as misdemeanoms, as if the same had been lespectively committed 
within the body of the county of Middlesex ' 

(§ij XVI -XVIII Powei to make regulations for negroes after their 
apprenticeship, and to plead the gcneial issue for things done in pursuance 
of tlie Act ) 

(See May, CHE n 35 et scq , T F Buxton, The Afucan Slave Trade ) 


RESOLUTIONS 

(On which the foiegoing Act was based) 

(1) [Moved by Mr Secretary Fox] That this House conceiving 
the African Slave Tiade to be contrary to the principles of justice, 
humanity, and sound policy, will with all practicable expedition, 
proceed to take effectual measuies for abolishing the said trade, in 
such mannei, and at such period, as may he deemed advisable 

(2) [Moved by Mr Wilberforce] That an humble Address he 
presented to his Majesty, beseeching his Majesty to take such » 
measures as in lus wisdom he shall judge propei, for establishing by 
negotiation with foreign poweis, a concert and agreement for abol- 
ishing the African Slave Trade . and for affoidmg assistance mutually 
towards carrying into execution any regulations which may he adopted 
by 01 ' all °f the contracting parties for accomplishing their 
common purpose , assunng Ins Majesty, that this house, feeling the 
justice and honom of the Butish nation to be deeply and peculiarly 
involved in the gieat object they have m view, will he ready, at all 
times, cheerfully to concur m giving effect to such measures as his 
Majesty may see fit to adopt for its attainment 

(Cairied m House of Commons, June 10, 1806 , m the House of Lords, 
June 24, 1806 See the Journals for those dates and Cobbett, PD vu 
680-603 and 802-809 ) 
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XLIII 

THE REGENCY ACT 

51 Geo III Cap 1, 1811 

An act to pi omde foi the admmisti ation of the i oyal author) ity, and 
for the caie of 7m Majesty's loyal pe> son, dunng the continuance of 
his Majesty's illness , and for the i esumption of the exercise of the 
loyal authonty by his Majesty 

Whereas by reason of the sevore indisposition with which it hath 
pleased God to afflict the King’s most excellent Majesty, the personal 
exercise of the royal authority by his Majesty is, for the present, so 
far mteirupted, that it becomes necessary to make provision for 
assisting his Majesty in the admmistiation and exercise of the royal 
authonty, and also for the caie of his loyal person dunng the con- 
tinuance of his Majesty’s indisposition, and for the resumption of the 
exercise of the royal authonty by his Majesty, Be it theiefoie 
enacted That his royal Highness George Augustus Frederick, 
Prince of Wales shall have full power and authority, m the name 
and on the behalf of his Majesty, and undei the style and title of 
“Kegent of the United Kingdom of Great Britain and Ireland,” 
to exercise and administer the royal power and authority to the 
crown of the United Kingdom of Great Britain and Ireland belong- 
ing, and to use, execute and perform all authonties, prerogatives, acts 
, of-government and admmistiation of the same, which lawfully belong 
to the King of the said United Kingdom to use, execute and per- 
form , subject to such limitations, exceptions, regulations and re- 
strictions, as are hereinafter specified and contained, and all and 
every act and acts which shall be done by the said regent, in the 
name and on the behalf of his Majesty, by vntue and in pursuance 
of this act, and acooiding to the powers and authorities hereby vested 
m him, shall have the some force and effect to all intents and pur- 
poses as the like acts would have if done by his Majesty himself, and 
shall to all intents and purposes he full and sufficient warrant to 
all persons acting under the authority thereof , and all persons shall 
yield obedience thereto, and cany the same into effect, m the same 
manner and foi the same purposes as the same peisons ought to 
yield obedience to and cany into effect the like acts done by his 
Majesty himself, any law, course of office, or other mattei oi thing 
to the contrary notwithstanding 
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(II lays down the form of signature of the Regent ) * 

III And be it further enacted, That when his Majesty shall 
by the blessing of God be restored to such a state of health as to 
be capable of resuming the personal exercise of his royal authority, 
and shall have declaied his royal will and pleasure thereupon, as 
hereinafter provided, all and eveiy the powers and authorities given 
by this act, for the exercise and administration of his loyal power 
and authonty, which belong to the King of the United King- 
dom of Great Britain and Ireland to use, execute and perforator for 
the care of His Majesty’s Royal Person, shall cease and determine ] 
and no act, matter, or thing, . shall, if done after such declara- 
tion of his Majesty’s royal will and pleasure, be thenceforth valid or 
effectual 

IV Provided always, . That all persons holding any offices or 
places, or pensions during his Majesty’s pleasure, at the time of such 
declaration, under any appointment or authority of the regent, or her 
Majesty, under the provisions of this act, shall continue to hold the 
same, and to use, exercise, and enjoy all the powers, authorities, 
privileges and emoluments thereof, notwithstanding such declaration 
of the resumption of the royal authority by his Majesty, unless and 
until Ins Majesty shall declare his loyal will and pleasure to the con- 
tiary, and all orders, acts of government or administration of his 
Majesty’s royal authority, made, issued 01 done by the said regent, 
before such declaration, shall be and remain in full force and effect, 
until the same shall he countermanded by his Majesty 

V Provided also, That no acts of regal power . which „ 
might lawfully be done or executed by the King’s most excellent 
Majesty, personally exercising Ins royal authority, shall, during the 
continuance of the regency by this act established, be vahd and 
effectual, unless done and executed m the name and on the behalf of 
his Majesty, by the authority of the said regent, accoidmg to the 
pioviBions of this act, and subject to the limitations, exceptions, 
regulations and restrictions heiemafter contained 

(VI In what cases the acts of the Regent shall be vahd 

VII piovides that the Regent on taking the oaths shall subscribe the 
Declaiation 30 Cha II Stat 2, and produce a certificate of having taken, 
the Saci anient ) 

VIII Provided always, , That until aftor the fast day of 
Pabruary one thousand eight hundred and twelve, if pailiament shall 
he then assembled, for six weeks or if parliament shall be 
then assembled, hut shall not have been so sitting for six weeks, then 
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until the expiration of si^ weeks after parliament shall have been so 
assembled , . 01 if parliament shall not then be assembled, then 

until the expiration of six weeks after parliament shall have been 
assembled the regent shall not have or exercise any power or 
authority to giant, in the name or on the behalf of his Majesty any 
rank, title 01 digmty of the peerage, by letters patent, writ of 
summons, 01 any other manner whatever, or to summon any person 
to the house of lords by any title to which such person shall be the 
heir Spparent, or to determine the abeyance of any rank, title or 
digmty of peerage, which now is or heieafter shall be m abeyance, in 
favour of any of the coheirs thereof by wilt of summons or other- 
wise. 

IX. Provided also, That the said legent shall not, until after 
the said first day of February one thousand eight hundred and twelve, 
or the expiration of such six weeks as aforesaid, have power or 
authority to giant, in the name or on the behalf of his Majesty, any 
office or employment whatevei, m reversion, or to grant for any 
longer term than during Ins Majesty’s pleasure, any office, employment, 
salary or pension whatever, except such offices and employments m 
possession for the teim of the natural life, or during the good be- 
haviour of the grantee or grantees thereof respectively, as by law 
must be so granted provided always, that nothing herein contained 
shall m any mannei affect 01 extend to prevent or restrain the 
granting of any pensions under the provisions of an act passed m the 
thirty-ninth year of the leign of the present Majesty. 1 , . 

*• ^The remainder of the clause cites 48 Geo III c 145 , 40 Geo III 
(Ii eland) c 1 ) 

X, Provided also, That nothing m this act contained, shall 
in any manner affect oi extond to pievent or restrain the granting of 
any pensions undei the piovisions of an act passed m the forty-first 
year of the reign of his present Majesty (te 41 Geo III c 96, 43 
Goo, III c 160, 45 Geo III c 72) 

XI And be it enacted, That nothing in this act contained shall 
extend or he constmed to extend to empowei the said legent, in the 
name and on the behalf of his Majesty, to give the royal assent to any 
bill or bills m parliament, for repealing, changing, or m any respect 
varying the order and course of succession to the crown of this lealm, 
as the same stands now established 

(12 and 13 W III c 2 (the Act of Settlement), 13 Cha II c 4 (the Act 
of Umfoimity), and 5 Anne, c 7 (Scotland) (securing the Presbytefian 
Church in Scotland), are here cited ) 

1 39 Geo III o. 110. 
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XII Provided also, . r That if his said Royal Highness, George 
Augustus Frederick Prince of Wales shall not continue to ho resident 
in tho United Kingdom of Great Bntam and Ireland, or shall at any 
time marry a papist, then and m either of such cases, all the powers 
and authorities vested m his said Royal Highness by this act, shall 
cease and determine. 

XIII Be it therefore enacted, That the care of his Majesty’s 
royal person, and the disposing, ordering and managing of all matters 
and things relating thereto, shall be, and the same aie hereby fested 
in the Queen’s most excellent Majesty, during the continuance of his 
Majesty’s indisposition 

(The remamdei of the article provides in detail foi the Household of 
George III ) 

(XIV , XV provide the Queen with a Council ) 

^IVI And be it further enacted, That Buch and every member of 
her Majesty’s council shall, within the space of five days after his 
appointment by virtue of this act, or by virtue of her Majesty’s 
nomination and appointment in manner aforesaid, take an oath before 
the Lord High Chancellor or Keeper of the Great Seal, or Com- 
missioners for keeping the Great Seal of Gieat Britain, or the Lord 
President of his Majesty’s Privy Council, 01 the Chief Justice of the 
Court of King’s Bench, or either of them, who are heieby 
. . . empowered to admimstei the same, and the person ad- 
ministering such oath, shall give to the member of her Majesty^ 
Council taking the same, a certificate of the same having been so 
taken, signed with his hand, which certificate shall be forthwith 
transmitted to his Majesty’s Privy Council, and entered m the books 
of the said Privy Council (A form of oath is here prescubed ) 

(XVII , XVIII , XIX prescribe the duties ol the Council as regard 
the King's health and Ins lecovery 

XX deals with the summoning of the Pi ivy Council should the King 
recover ) 

XXI And That if his Majesty, by the advice of six or 
more of such Privy Council so assembled, shall signify his royal 
pleasure to resume the personal exercise of his royal authority, and 
to issue a proclamation declaring the same, such proclamation shall 
be issued accordingly, countersigned by the said six or more of the 
said Pnvy Council, and all the powers and authorities given by this 
act shall from thencefoifch cease and determine, and the personal 
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exercise of the royal authority by his Majesty shall be and be 
deemed to he resumed bytus Majesty, and shall he exercised by his 
Majesty, to all intents and purposes, as if this act had never been 
made 

XXII And That if his Royal Highness George Augustus 
Frederick Prince of "Wales shall depart this life during the con- 
tinuance of the regency by this act established, or cease to be regent 
under any of the provisions thereof, the Lords of his Majesty’s most 
honorable Pnvy Council shall forthwith cause a proclamation to be 
issued, m his Majesty’s name, under the Great Seal of the United 
Kingdom of Great Britain and Ireland, declaring the same And if 
hei Majesty the Queen shall depart this life durmg the time that the 
care of his Majesty’s royal person shall be committed to her Majesty 
, the regent shall forthwith ordei and direct a proclamation, 
under the Great Seal of the United Kingdom of Gieat Britain and 
Ireland, to be issued and published, declanng the same And in case 
the parliament in being at the time of the issuing of any proclama- 
tion declanng the death of the regent or of her Majesty, or at the 
time of the issuing of any proclamation for the resumption of the 
personal exercise of the loyal authority by his Majesty, shall then 
be separated, by any adjournment or prorogation, such parliament 
shall forthwith meet and sit 

(Articles XXIII -XXX (the end) deal with the dissolution of Pailia- 
ment , the death of the Queen , the issue of money from the Civil List 
to the Queen and Royal Family , the Keeper of the Queen’s Pnvy Purse , 
Th^care of the King's estates , and with authorising the Regent to dispose 
of Droits of the Crown and Admnalty ) 

(A similar Bill to the above Act was introduced in 1788 on the occasion 
of the fust serious illness of George III , but it did not become law, as 
the Kmg lecoveied befoie, “by a fiction grotesque and dangerous,” the 
royal consent by Commission had been given On the important con- 
stitutional issues involved m the whole Regency question see Leclcy, H E 
v 379-451 , Pm It Hist xxvu , Cobbett, P D xvm , Anson, L and C u 
72-84 , Hagen, PLu 226-231, 433-443 , May, CHE i 168-223 ) 

RESOLUTIONS OF PARLIAMENT 

{On which the above Act was founded ) 

Resolved, 1, That it is the opinion of this House, that his 
Majesty is prevented hy his present Indisposition, from coming |o 
his Parliament, and from attending to public business , and that the 
personal exercise of the royal authority is thereby suspended 
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2, That it is the opijuon of this House, that it is the right and 
the duty of the Lords spmtual and temporal, and Commons of Great 
Britain and Iieland, now assembled, and lawfully, fully, aud freely, 
representing all the estates of the people of this realm, to provide the 
means of supplying the defect of the personal exercise of jthe royal 
authority arising from his Majesty’s said Indisposition, m such 
manner as the exigency of the case may appeal to them to require 

3, That it is the opinion of this House, That for this purpose, and 
for maintaining entile the constitutional authority of the Kmf, it is 
necessary that the said Lords Spiritual and Temporal, and commons 
of the United Kingdom of Great Butam and Ireland, should deter- 
mine on the means whereby the Royal Assent may be given m 
Paihament to such Bill as may be passed by the two Houses of 
Pailiament, respecting the exercise of the powers and authorities 
of the Crown, in the name and on the behalf of the King, dunng the 
continuance of his Majesty’s piesent Indisposition 

(These resolutions, similar to those moved in 1788, were passed in both 
Houses of Pailiament To Resolution 3 Lord Holland moved the follow- 
ing amendment, which was rejected by 100 to 74 ) 

That his Royal Highness the Prince of Wales, lj*rfg*bi Tfiature 
age, be requested to take upon himself the exerpifse of the powers 
and authonties of the Crown, m the name and on the behalf- of 
the King, during the continuance of his Maj esty(fl present Indisposi- 
tion, and no longer That an Addiess, founded on the Resolution, 
be presented to his Royal Highness, requesting him to take mjon. 
himself the Government aforesaid, and that it he at the same time 
and in the same manner communicated to his Royal Highness the 
Prince of Wales, that it is fuither the opinion of this Committee, 
that it will be expedient to abstain fiom the exeicise of all such 
poweis as the immediate exigencies of the state shall not call into 
action, until Parliament shall have passed a Bill or Bills for the 
future care of his Majesty’s Royal Peison dunng his Majesty’s 
present Indisposition, and the securing to Ins Majesty, whenever 
it shall please Divine Providence to restore his health, the Resump- 
tion of the Royal Authority 


THE DEBATE ON THE REGENCY IN 1788 

•Mr Fox What were they going to search for 1 ! Not precedents 
upon their journals, not parliamentary precedents, hut precedents m 
the history of England He would be hold to say, nay they all 
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knew, that the doing so would prove a loss of time, for there existed 
no precedent whatever, thlit could bear upon the present case The 
cncumstance to he provided for did not depend upon their delibera- 
tions as a house of parliament , it rested elsewhere Theie was then 
a person iu the kingdom differing from any othei person that any 
existing precedents could lefer to — an heir appaient of full age and 
capacity to exeicise the royal powei It behoved them, therefoie, to 
waste not a moment unnecessarily, hut to proceed with all becoming 
diligence to restore the sovereign power and the exercise of the royal 
authority . . . 

In his firm opinion, his royal highness the Prmce of Wales had as 
clear, as express a right to assume the lems of government, and 
exercise the power of soveieignty, during the continuance of the 
illness and incapacity with which it had pleased God to afflict his 
Majesty, as in the case of his Majesty’s having midergone a natuial 
and pcifect demise and, as to this light, which he conceived the 
Punce of Wales had, he was not himself to judge when he was 
entitled to exeicise it, hut the two Houses of Pailiament, as the 
organs of the nation, were alone qualified to pionounce when the 
Prince ought to take possession of, and exercise his right He 
thought it candid, entertaining this opinion, to come foiward fairly, 
and avow it at that instant , and therefore, undei such an idea, he 
conceived that as short a time as possible ought to intervene between 
the Prince of Wales’s assuming the sovereignty, and the present 
moment He justified the Prince’s not making this his indubitable 
claim himself, by imputing his desire of waving the open advance- 
ment of it, to his having been bred m those principles which had 
placed his lllustrior^-House on the throne, and to his known reverence 
and regard foi those punciples as the tiue fundamentals of our 
gloiious constitution, in the maintenance of which, his family had 
flourished with so much prosperity and happiness, as sovereigns of 
the British empire Hence it was, that his Royal Highness chose 
rather to wait the decision of Parhament, with a patient and due 
deference to the constitution, than to urge a claim, that, he trusted, 
a majority of that House, and of the people at large, admitted , and 
which, he was persuaded, could not be reasonably disputed But, 
ought he to wait unnecessarily 1 Ought his Royal Highness to wait 
while piecedents wefb searched foi, when it was known that none, 
that bore upon the case which so nearly concerned him, existed 
Take it for gianted, the House agreed to the motion, and pioceetled 
by their committee to seaich for precedents What precedents did 
the wording of the motion point to? It spoke in general and in- 
is 
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definite language Possjbly it might mean parliamentary precedents, 
referring to such contingencies as the present If that were its 
meaning, the words “ parliamentary precedents ” ought to have been 
expressed m it He should not oppose the motion, but he thought 
it his duty to say, that it was incumbent on the House tq lose no - 
time m restoring the third estate. His Royal Highness, he was 
convinced, must exercise the royal prerogative during, and only 
during, his Majesty’s illness 

Mr Pitt. If a claim of light was intimated (even though not 
formally) on the pait of the Prince of Wales, to assume the govern- 
ment, it became of the utmost consequence, to ascertain, from pre- 
cedent and history, whether this claim was founded, which, if it 
was, precluded the House from the possibility of all deliberation on 
the subject In the meantime, he maintained, that it would appear, 
from every precedent and from every page of our history, that to 
assert such a right m the Pnnce of Walea, or anyone else, independent 
of the decision of the two Houses of Parliament, was little less than 
treason to the constitution of the countiy He did not mean then 
to enter into the discussion of that great and impoitant point, because 
a fit occasion of discussing it would soon afford both the right 
hon gentleman and himself an ample opportunity off stating their 
sentiments upon it In the meantime, he pledged himself to this 
assertion, that in the case of the interruption of tho personal exercise 
of the royal authority, without any pievious lawful provision having 
been made for carrying on the government, it belonged to the other 
branches of the legislature, on the pait of the nation at large, _ 
body they represented, to provide, according to their disci etion, for 
the temporary exeicise of the royal authority, in the name, and on 
the behalf of the sovereign, in such mannei as they Bhould think 
requisite, and that, unloss by their decision, the Prince of Woles 
had no moie light (speaking of stnct right) to assume the govern- 
ment, than any other individual subject of the countiy What 
Parliament ought to dotoimine on that subject, was a question of 
disci etion However strong the arguments might be on that ground, 

m favoui of the Punce of Wales, which he would not enter into at 
piesent, it did not aflect tho question of right , because, neither the 
whole, nor any part, of the loyal authority could belong to him in 
the present circumstances, unless confened by the Houses of Parlia- 
ment — As to the right hon gentleman’s repeated enforcement of the 
Prmce of Wales’s claim, he admitted that it was a claim entitled to 
most serious consideration , and thence, argned, that it was the more 
necessary to learn how the House had acted in cases of similai 
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exigency, and what had»been the opinion* of Pai] lament on such 
occasions He would not allow that no precedent analogous to an 
interruption of the peisonal exercise of the royal authonty, could be 
found, although there might possibly not exist a precedent of an heir 
apparent’ m a state of majority, during such an occurrence, and m 
that case, he contended, that it devolved on the remaining branchos 
of the legislature, on the part of the people of England, to exercise 
their discretion m providing a substitute From the mode m which 
the rfght hon gentleman had treated the subject, a new question 
jnesented itself, and that of gieater magnitude even than the question 
which was originally before them, as matter of necessary deliberation. 
The question now was, the question of their own lights, and it was 
become a doubt, accoidmg to the right hon gentleman’s opinion, 
whether that House had, on this impoitant occasion, a deliberative 
power He wished, foi the piesent, to wave the discussion of that 
momentous consideration, hut, he declaied that he would, at a fit 
opportunity, state his leasons foi advising what step Parliament ought 
to take in tho present critical situation of the countiy, contenting 
himself with giving his contiadiction of the light hon gentleman’s 
bold assertion, and pledging himself to maintain the opposite ground 
against a doctime so meconcileable to the spmt and genius of the 
Constitution 

(Pailt, Hut xxvn pp 706-710) 


THE PROTEST OF THE LORDS 

(This protest tersely sums up the objections of the Dissentients both m 
1788 and 1811 ) 

1st, Because we adheie to the ancient punciple recognized and 
declared by the Act of the 13th of Chailes II, that no act oi 
ordinance, with the foice and vnlue of a law, can be made by 
either or both Houses of Parhament, without the King’s assent, 
a principle standing as a bulwark to the people against the two 
Houses, as the two Houses are their security against the Crown 

Sadly, Because this principle is tacitly admitted by the third 
resolution, while it ovoithrows the piactice by a simulated appeaiance 
of the Royal assent under a commission to pass Bills, a commission 
which would he inconsistent with the provisions of an Act of S3 
Heniy VIII , requiring that eveiy commission shall he signed by 
his Majesty’s hand 
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In our present unhappy situation, that^ essential requisite being 
unattainable, we cannot condescend to give a sanction to a counterfeit 
representation of the Royal signature, and we daie not assurno a 
powei to dispense with the law which makes that signature essential 
to the validity of a commission to pass Bills 

3rdly, Because we conceive that the unquestionable rights of the 
people, so fallaciously represented aa being upheld by these resolu- 
tions, are violently infnnged by an unnecessary assumption on the 
part of the two Iloiises of powers beyond those which the nation has 
assigned them Invanable practice, in all good tunes, and positive 
laws established by complete Parliaments, tiuly and constitutionally 
lepresentmg the nation, have defined these powers And we cannot 
but iegard with the utmost appiehension any pioposal to overstep 
those boundaries, when the consequences of such nsuipation is so 
fatally marked m the history of our countiy 

4thly, Because it was confessed in the debate, that the powers 
of this commission were not to be confined solely to the act of 
appointing a Regent, to what othei pm poses they may extend were 
not explained State necessity, the avowed ground of the measure, 
may servo as the pietext for any diminution of the just prerogative 
of the Cronn, 01 of the libeities of the people, that best suits the 
designs of ambition Ratal cxpoiience had shown to oiu ancestors 
the boundless mischiefs of powers thus usuiped under plausible 
appearances, and it is particularly the duty of the House of Peers 
to check the renewal of a practice to assume the name, withou tJh | 6 | 
substance of the Royal authority, by which this House was once 
annihilated, the monarchy overthrown, and the liberties of the people 
subdued 

5tbly, Because these dangerous and alarming consequences of the 
measuie adopted would have been obviated by the amendment 
rejected It proposed to substitute a measure conformable to the 
practice of our ancestors at tho glorious era of the Revolution They 
seized not upon public necessity ns a convenience for the usurpation 
of new powois, but pioeeeded m a plain and explicit foim to the 
revival of tho Royal authonty with full efficacy, before they entered 
upon the exercise of their legislative functions Pursuing a similar 
course, the amendment proposed the immediate nomination of the 
natural representative of tho Kmg, the heir apparent of the Ciown, 
td whom alone it was univeisally admitted the eyes and hearts of all 
men were turned during the piesent unhappy conjuncture , that with 
a perfect and efficient legislature, such future provisions might be 
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; the Crown and the libdUies of the people may require 

York 

Norfolk 

Selkirk 

Cholhondeley 

Cumberland 

Cassilis 

Chedwohth 

Scarborough 

Bedford 

Rawdon 

Fitzwilliam 

Craven 

Northumberland 

Breadalbane 

Loughborough Foley 

PONSONBY 

Cardiff 

Portland 

Porohester 

Cadogan 

Audley 

Pelham 

Huntingdon 

Suffolk and 

Malmesbury 

Devonshire 

Boyle 

Berkshire 

Hay 

Walpole 

Southampton 

Spencer 

Clifton 

Derby 

Lovbl and 

Carlisle 

Rodney 

Hereford 

Holland 

Maynard 

Kinnaird 

Bristol 

Lothian 

Townshend 

Plymouth 

Teynham 

Hertford 




Abergavenny 




Hampden 

(LJ xi will, Decembei 29, 1788, 

Rogers, PL ii 226 

) 


THE COMMISSION FOR GIVING THE ROYAL 
ASSENT TO THE REGENCY BILL 

Resolved, “That it is expedient and necessary that Letters Patent 
should pass under the Gieat Seal of The United Kingdom of Great 
Britain and Ireland, of the tenor and m the form following • 

^.George the Third, by the grace of God, of the United Kingdom of 
ijreat Britain and Ireland, King, Defender of the Faith, to our right 
trusty and light well beloved the Loids Spiritual and Temporal, and 
to oui trusty and well beloved the knights, citizens and burgesses, and 
the commissioners for shnes and burghs of the House of Commons, 
in this piesent pailiament assembled, greeting and whereas, 

by our Letters Patent, hearing date at Westminster the 15th day of 
January last past, We did give and grant unto (the Commissioners 
named) . and any three of them, full power m our name to hold 
our said Parliament, and to open and declare, and cause to be opened 
and declaied, the causes of holding the same, and to proceed upon 
the said affairs in our said Pailiament, and to do eveiything which, 
for us, and by us, for the government of oui said United Kingdom of 
Great Butain and Iieland, and other oui dominions thereunto belong- 
ing, should there be done and wheieas, m oui said Parliament, 
an Act hath been agieed and accoided on by you our loving subjects 
and endorsed by you, as hath been accustomed, the title and 
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name of which Act hereafter doth particularly ensue . . and albeit 

the said Act is no? of force and effect in the law without our 
Royal Assent, given and put to the said Act and for as much as, 
for diveis causes and considerations, We cannot conveniently at this 
time he piesent in oui Royal Peison m the highei House of oUr said 
Parliament, being the place accustomed to give our Royal Assent 
to such Acts as have been agreed upon by oui said subjects, the 
Lords and Commons, We have therefoie caused these our Letteis 
Patent to be made, and by the same do give and put our Royal 
Assent to the said Act, and have fully agreed and assented 
to the said Act . fiom henceforth shall he of the same strength, 
force and effect, as if We had been peisonally present in the said 
higher House, and had openly and publicly, in the presence of you 
all, assented to the same , And we do by these presents declare and 
notify the same oui Royal Assent, as well to you the Lords Spiritual 
and Temporal and Commons aforesaid, as to all others whom it 
may concern Commanding also by these presents (the Commis- 
sioners named) to declaie and notify this our Royal Assent 
and the clerk of our Parliaments to endorse the said Act with 
such teims and woids in Our name as is requisite and hath been 
accustomed for the same, and also to emoll those our Letteis Patent 
and the said Act in the Parliament Roll, and these our Letters 
Patent shall be to evciy of them a sufficient wairant in that behalf • 
And finally, Wo do declare nud will, that, after this our Royal 
Assent given and declared by those presents and notified as aforesaid, 
then and immediately the said Act shall be taken, accepted and 
admitted a good, sufficient, and perfect Act of Parliament and law, kT* 
all intents, coneliuctions, and purposes, and to he put in due 
execution accoidmgly, the continuance or dissolution of this our 
Parliament, 01 any other use, custom, thing 01 things, to the contiaiy 
theieof notwithstanding In witness whereof, We have caused 

these our Letters to ho made Patent Witness ourself at Westmin- 
ster, the Fifth day of Febiuaiy, m the fifty-fust year of our reign 

By the King himself, by and with the advice of the Lords 
Spmtual and Tempoial m Parliament assembled ” 

(Lords Journals, February 2, 1811 ) 
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XLIV 

PREROGATIVE OE PARDON 

7 and 8 Geo IV Cap 28, 1827 

Act for further improving the Administration of Justice m 
Ci immal Cases in England 

XIII And it be it declared and enacted, That when the King’s 
Majesty shall be pleased to extend His Royal mercy to any offenders 
convicted of any Felony punishable with Death or otherwise, and by 
Warrant under His Royal Sign Manual, counteisigned by one of His 
principal Secretaries of State, shall grant to such offondeis eithei a 
free or a conditional Pardon, the Discharge of such offenders out 
of Custody m the case of a free Pardon, and the Performance of 
the condition m the Case of a conditional Pardon, shall have the 
Effect of a Paidon undoi the Great Seal foi such Offenders, as to the 
Felony for which such Pardon shall be so granted Provided always, 
that no free Pardon, nor any such Discharge m Consequence theieof, 
nor any conditional Pardon, noi the Performance of the Condition 
thereof, m any of the Cases aforesaid, shall prevent or mitigate 
the Punishment to which the Offenders might otherwise be lawfully 
^sg ntenced on a subsequent Conviction for any Felony committed 
after the giantmg of any such Pardon 

(By 27 Hen VIII c 24, § i the pierogative of pardon is vested solely 
m the Ciown All pardons passed undei the Great Seal By this Act a 
paidon may be granted by sign-manual variant, hounteisigned by a 
Secretary of State , but constructively this does not apply to tieason, 
murder, oi misdemeanour See Eawkim, P C n c 37 , Ohitt-y, Preroga- 
tive of the Crown ) 
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XLV 

THE REPEAL OF THE TEST AND 
CORPORATION ACTS 
9 Geo IV Cap 17, 1828 1 

An Act foi lepeahng so much of seveial acts as imposes the necessity 
of lecemng the saa ament of the Loul's Suppei as a qualification for 
certain offices and employments, 

Wheieas an act 3 was passed in the thirteenth yeai of the reign of 
King Charles the Second, intituled An act foi the well governing and 
regulating of corporations and whereas another act 8 was passed m 
the twenty-fifth year of the reign of Kmg Charles the Second, in- 
tituled An act foi preventing dangers which may happen from popish 
recusants And whereas another act 4 was passed m the sixteenth 
year of the reign of King George the Second, intituled An act to 
indemnify persons who have omitted to qualify themselves for offices 
and employments within the time limited by law, and for allowing 
further time for that purpose , and also for amending so much of an 
Act 6 made m the twenty fifth year of the reign of King Charles the 
Second, intituled, ‘An act foi pieventing dangers which may happen 
fiom popish lecusants ’ as relates to the tune for receiving the Saowj**, 
ment of the Lord’s Supper now limited by the said act and whereas 
it is expedient that so much of the said seveial acts of parliament 
as imposes the necessity of taking the said Saciament of the Loid’s 
Suppei according to the rites oi usage of the Chuich of England, 
for the purposes therein respectively mentioned, should be repealed 
]3e it therefore enactod That so much and such parts of the 
said several acts passed in the thirteenth and twenty-fifth years of 
the reign of Kmg Charles the Second, and of the said act® passed 
in the sixteenth year of the leign of King Geoige the Second, as 
require the person or persons in the said acts respectively described 
to take or receive the Saciament of the Lord’s Supper according to 
the rites or usage of the Church of Eugland, foi the several purposes 

1 Repealed by 34 and 35 Yiot c 48, 1871 (“The Piormssoiy Oaths Aot’’) 

2 13 Cha II St 2, c 1 J 25 Oha II c 2 

4 10 Geo II e 30 0 26 Oha II o 2 

8 18 Geo II o. SO 
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therein expressed, or to deliver a certificate, or to make proof of 
the truth of such hia or tlieir receiving the said sacrament m maimer 
aforesaid, or as impose upon any such person or persons any penalty, 
forfeituie, incapacity, or disability whatsoever for 01 by reason of 
any neglect or omission to take or receive the said Saoiament, within 
the respective ponods and in the manner m the said acts respectively 
provided in that behalf, shall, fiom and immediately after the passing 
of this act, be and the same are hereby repealed. 

II * And whereas the protestant episcopal Church of England and 
Ireland, and the doctrine, discipline, and government thereof, and 
the piotestant presbytenan Church of Scotland, and the doctrine, 
discipline and government thereof, are by the laws of this realm 
severally established, permanently and inviolably . Be it there- 
foie enacted, That every peison who shall hereafter be placed, elected, 
or chosen in 01 to any office of mayor, alderman, recorder, bailiff, 
town clerk, 01 common councilman, or in or to any office of magistracy, 
or place, trust, or employment relating to the government of any 
city, corporation, boiough, 01 cinque port within England and Wales 
or tho town of Beiwick-upon-Tweed, shall within one calendar 
month next before or upon his admission into any of the aforesaid 
offices or trusts, make and subscribe the declaration following 

* I A. B do solemnly and sincerely, in the presence of God, profess, 
testify, and declaie, upon the true faith of a Christian, That I will 
never exercise any power, authonty 01 influence I may possess by 
-wjnrtue of the office of to injure or weaken the Piotestant 

Church as it is by law established in England, or to disturb the said 
Chuicli, 01 the bishops and clergy of the said Church, in the posses- 
sion of any rights or privileges to which such Church, or the said 
bishops and cleigy, are or may be by law entitled ’ 

III ~Amd be it enacted, That the said declaration shall be made, 
as aforesaid, in the presence of such peison or persons respectively, 
who, by the charters or usages of the said respective cities, corpoia- 
tions, boioughs, and cmque ports, ought to administer the oath for 
the due execution of the said offices oi places lespectively, and m 
default of such, in the presence of two justices of the peace of the 
respective counties, udings, divisions, oi franchises, wherein the said 
cities, coipoiations, boioughs, and cinque ports are , which said 
declaration shall either be enteied in a book, roll, oi other record, 
to he kept foi that purpose, or shall be filed amongst the records of 
the city, corporation, borough or cinque port. 
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IY. And be it enacted, That if any person placed, elected, or 
chosen into any of the aforesaid offices^or places, shall omit or 
neglect to make and subscribe the said declaration m manner above 
mentioned, such placing, election, or choice shall be void 

Y And be it fuithei enacted, That every person who shall here- 
after be admitted into any office or employment, oi who shall accept 
from His Majesty, his hens or successors, any patent, grant, or com- 
mission, and who by his admittance into euch office or employment 
or place of tuist, or hy Ins acceptance of such patent, graht, or 
commission, 01 hy the recoipt of any pay, salary, fee, or wages hy 
leason thereof, would, by the laws m force immediately before the 
passing of this act have been inquired to take the Sacrament of the 
Lord's Supper according to the rites 01 usage of the Church of 
England, shall, within six calendar months after his admission to 
such office, employment, or place of tmst, or Ins acceptance of such 
patent, giant, 01 commission, make and subscribe the aforesaid 
declaration, or in default thereof his appointment to such office, 
employment oi place of tiust, and such patent, giant, or commission, 
shall be wholly void 

YI And be it furthei enacted, That the aforesaid declaration 
shall ho made and subscribed in His Majesty’s High Court of 
Chanceiy, or in the Court of King’s Bench, oi at the Quarter 
Sessions of the county or place wheie the person so required to 
make the same shall leside j and the couit in which such declaration 
shall he so mado and subscribed shall cause the same to be preseitesU- 
among the lecords of the said couit 

YII Piovided always, That no naval officei below the iank of 
rear admual, and no military officer below the lank of major general 
m the airny or colonel m the militia, shall be requned to make or 
subscribe the said declaiation, m respect of his naval or military 
commission , and that no commissioner of customs, excise, stamps, oi 
taxes, or any person holding any of the offices concerned m the 
collection, management, or leceipt of the levenuos which are subject 
to the said commissioners, or any of the officers concerned in the 
collection, management, oi leceipt of the levenues subject to the 
authonty of the postmaster-general, shall be required to make or 
subscribe the said declaration, m respect of their said offices or 
appointments Piovided also, that nothing herein contained shall 
extend to require any naval or military officer, or othei peison as 
aforesaid, upon whom any office, place, commission, appointment, or 
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promotion shall be conferred during his absence from England, or 
within three months presorts to his departure from thence, to make 
and subscribe the said declaration until after his return to England, 
or witlnn six months thereafter 

Yin -And be it further enacted, That all persons now in the 
actual possession of any office, command, place, trust, seivice, or 
employment, or m the receipt of any pay, salary, fee, or wageB, in 
respect of or as a qualification for which, by vn'tue of or under any 
of the before-mentioned acts or any other act or acts, they respec- 
tively ought to have heretofore taken or ought hereafter to receive 
the said Sacrament of the Loid’s Suppei, shall he and are hereby 
confirmed in the possession and enjoyment of their said several 
offices, commands, places, tiusts, services, employments, pay, salaries, 
fees, and wages respectively, notwithstanding then omission or 
neglect to take or leceive the Saciament of the Lord’s Supper in 
mannei aforesaid, and shall he and are hereby indemnified, fiecd, and 
discharged fiom all incapacities, disabilities, forfeitures, and penalties 
whatsoever, already inclined or which might heieafter be mcuned m 
consequence of any such omission or neglect , and that no election of 
or act done or to be done by any such person 01 undei his authority, 
and not yet avoided, shall be hereafter questioned or avoided by 
leason of any such omission 01 neglect, but that eveiy such 
election and act shall he as good, valid, and effectual as if such 
person had duly received the Sacrament of the Lord’s Suppei m 
mjmfimer aforesaid 

IX Piovided nevertheless, That no act done in the execution of 
any of the coiporate 01 othei offices, places, tiusts, 01 commissions 
nfoiesaid, by any such person omitting or neglecting as afoiesaid, 
shall by leason thereof be void or voidable as to the rights of any 
othei person not privy to such omission or neglect, or rendei such 
last-mentioned poison liable to any action 01 mdictmont 

(Walpole, H E n 470 et seq , May, CHE m chs, \n -xiv ) 



188 


STATUTES AND DOCUMENTS 




XLVI 

ROMAN CATHOLIC EMANCIPATION ACT 
10 Geo IV. Cap 7, 1829 1 

An Act foi the lelief of His Majesty’s Roman Catholic subjects, 

Wheieas by ■various acts of parliament certain restraints arid dis- 
abilities aie imposed on the Roman Catholic subjects of His Majesty, 
to which othei subjects of His Majesty are not liable and whereas 
it is expedient that such restraints and disabilities shall be fiom 
henceforth discontinued and wheieas by various acts certain oaths 
and declarations, commonly called the declaration against transub- 
stantiation, and the declaration against tiansubstantiation and the 
invocation of saints and the sacrifice of the mass, as practised in the 
Chuich of Rome, are or may be required to be taken, made, and 
subscribed by the subjects of His Majesty, as qualifications foi sitting 
and voting m parliament, and for the enjoyment of certain offices, 
franchises, and civil lights Be it enacted . That from and after the 
commencement of this act all such parts of the said acts as require 
the said declarations, as a qualification foi sitting and voting in 
parliament, oi for the exercise or enjoyment of any office, fianchise, 
or civil right, be and the same are (save as hereinafter provided and 
excepted) heieby lepealed 

II And be it enacted, That from and after the commencement o? r ' 
this act it shall be lawful for any person professing the Roman 
Catholic religion, being a poor, or who shall aftei the commencement 
of this act he leturncd as a member of the House of Commons, to 
sit and vote in either house of parliament respectively, being m all 
othei respects duly qualified to sit and vote theiem, upon taking and 
subscribing tbe following oath, instead of the oaths of allegiance, 
supremacy, and abjuiation 

1 1 A B do sinceiely piomise and swear, that I will be faithful and 
hear tiue allegiance to His Majesty King Geoige the Fouitb, and will 
defend him to the utmost of my power against all conspiracies and 
attempts whatever, which shall be made against his person, crown, oi 
dignity , and I will do my utmost endeavour to disclose and make 
known to His Majesty, his hens and successois, all treasons and 

1 llepealed in part by 34 and 36 Viet o 48 , 36 and 37 Viot c 91 , 53 and 
64 Viet e 38 
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traitorous conspiracies which may be forma*! against him or them 
and I do faithfully promise to maintain, suppoit, and defend, to the 
utmost of my power, the succession of the mown, which succession, 
by an act , 1 intituled An act for the fuither limitation of the crown, 
and better securing the rights and liberties of the subject, is and 
stands limited to the Puncess Sophia, Electress of Hanover, and the 
heirs of her body, being piotestants , hereby utterly renouncing and 
abjuring any obedience unto any other person claiming or pretending 
a right to the crown of this lealm and I do further declare, that it 
is not an article of my faith, and that I do denounce, reject, and 
ahjuie the opinion, that princes excommunicated or deprived by the 
pope, 01 any other authonty of the see of Rome, may he deposed or 
muideied by their subjects, or by any peison whatsoever and I do 
declare, that I do not believe that the pope of Rome, or any other 
foieign pnnce, pielate, peison, state, or potentate, hath 01 ought to 
have any tempoial or civil junsdiction, power, supenonty, or pre- 
eminence, dueclly or indirectly, within this realm I do swear, that 
I will defend to the utmost of my power the settlement of propel ty 
within this realm, as established by the laws and I do heieby dis- 
claim, disavow, and solemnly abjure, any intention to subvert the 
piesent church establishment, as settled by law within this realm 
and I do solemnly swear, that I will nevei exercise any privilege to 
which I am 01 may become entitled, to disturb or weaken the protest- 
ant leligion, or protestant government m the united kingdom and I 
do solemnly, in the piesence of God, profess, testify, and declare, 
* thSt I do make this declaration, and eveiy part theieof, m the plain 
and ordmaiy sense of the words of this oath, without any evasion, 
equivocation, or mental reservation whatevei So help me God ’ 

(III The name of the sovereign for the time being to be used m the 
above oath ) 

IY Provided always, . , That no peei piofessmg the Roman 
Catholic leligion, and no person professing the Roman Catholic 
religion, who shall he returned a member of the House of Commons 
after the commencement of this act, shall be capable of sitting or 
voting m either house of parliament lespectively, unless he shall first 
take oi subscribe the oath hereinbefore appointed , and that any 
such person piofessmg the Roman Catholic religion, who shall sit or 
vote m either house of pailiamcnt, without having fiist taken or 
subscribed, m the mannei aforesaid, the oath m this act, appointed 
and set foith, shall he subject to the same penalties, forfeituies, and 
1 12 and 13 W III o 2 



190 


STATUTES AND DOCUMENTS 


disabilities, and the offence of so sitting aryl voting shall be followed 
and attended by and with the same consequences, as are by law 
enacted and piovided in the case of peisons sitting or voting in. either 
house of pailiament respectively, without the taking, making, and 
subscribing the oaths and the declaration now lequned by law 

V And bo it further enacted, That it shall be lawful for persons 
piofessmg the Roman Catholic religion to vote at elections of mem- 
bers to seivo m parliament for England and for Ireland, and also to 
vote at the elections of lepiesentative peeis of Scotland and ol Ire- 
land, and to be elected such representative peeis, being m all other 
lespects duly qualified, upon taking and subscubmg the oath herem- 
befoie appointed and set foith, and instead also of such othei 
oath 01 oaths as aie now by law required to be taken by any of His 
Majesty’s subjects piofessmg the Roman Catholic religion, and upon 
taking also such other oath 01 oaths as may now be lawfully tendered 
to any person offering to vote at such elections 

(VI Oath to be administered as former oatliB VII PeiBons administer- 
ing the oatli at elections to take an oath to administer ) 

VIII And wheieas in an Act 1 of the parliament of Scotland 
made m the eighth and ninth session of the fust pailiament of King 
William the Third, intituled an act for the preventing the growth of 
popeiy, a ceitain declaiation or foimula is therein contained, which it 
is expedient should no longer he reqiuied to he taken and subscribed 
Be it therefore enacted, That such parts of any acts as authorize ^he 
said declaration 01 formula to be tendered, , shall he and the'"" 
same are hereby repealed, except as to such offices, places, and rights 
aB are heremaftei excepted , and that from and after the commence- 
ment of this act, it shall he lawful for peisons professmg the Roman 
Catholic lebgion to elect and ho elected membeis to serve m pailia- 
ment foi Scotland, and to he eni oiled as fieoholdeis in any shire 
or stewaitry of Scotland, and to be chosen commissioners or delegates 
for choosing buigesses to serve m pailiament such persons 
always taking and subscribing the oath hereinbefore appointed and 
set foith 

IX And be it furthei enacted, That no poison in Holy Ordeis in 
the Ghuich of Rome shall be capable of being elected to serve m 
parliament as a membei of the House of Commons , and if any such 
person shall he elected to seive m pailiament as aforesaid, such 
election shall he void, and if any person, being elected to serve 

1 8 and 9 W III e 3 (Scotland) 
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m parliament as a membei of the House of Qjommons, shall, after his 
election, take 01 leceive iloly Oiders m the Chuich of Rome, the 
seat of such person shall immediately become void , and if any 
person shall, m any of the eases aforesaid, piesume to sit or vote 
as a member of the House of Commons, he shall be subject to the 
same penalties, forfeitiues, and disabilities as are enacted by an act 
passed in the forty-first year of the reign of King Geoige the Third, 
intituled An act to lemove doubts respecting the eligibility of peisons 
in Holy Orders to sit in the House of Commons . 

X And be it enacted, That it shall he lawful for any of his 
Majesty’s subjects professing the Roman Catholic religion to hold, 
exeicise, and enjoy all civil and military offices and places of trust 
or profit under His Majesty, his hens or successors, and to exercise 
any other fianchise or civil right, except as hereinafter excepted, 
upon taking and subscnbing at the times and m the manner herein- 
after mentioned, the oath herembefoie appointed and set forth 

XI Provided always, That nothing herein contained shall 
be constiued to exempt any person professing the Roman Catholic 
religion from the necessity of taking any oath 01 oaths, or making 
any declatation, not herembefoie mentioned, which are or may be by 
law required to be taken or subscribed by any person on his admission 
into any such office or place of trust or profit as aforesaid, 

XII, Provided also, . That nothing herein contained shall 
extend or he construed to extend to enable any peison or persons 
pio^essmg the Roman Catholic religion to hold or exercise the office 
‘of guardians and justices of the United Kingdom, or of Regent of the 
United Kmgdom, under whatever name, style, 01 title such office 
may he constituted , nor to enable any person, otherwise than as he 
is now by law enabled, to hold and enjoy the office of Loid High 
Chancellor, Lord Keepei 01 Lord Commissioner of the Great Seal of 
Great Britain 01 Ireland, or the office of Lord Lieutenant, or Loid 
Deputy, or other chief governor or governois of Iieland , or His 
Majesty’s High Commissioner to the general assembly of the Church 
of Scotland 

XIII Piovided also, . That nothing herein contained shall he 
construed to affect 01 altei any of the piovisions of an act 1 passed in 
the seventh year of His piesent Majesty’s reign, intituled An act 
to consolidate and amend the laws which regulate the levy and 
application of church rates and parish cesses, and the election -of 
churchwardens , and the maintenance of paush clerks, m Iieland 2 
1 7 Geo IV c, 72 2 This section has become obsolete 



192 STATUTES AND DOCUMENTS 

XIV And be it enacted, That it shall he lawful for any of His 
Majesty’s subjects professing the Roman Catholic religion to be 
a member of any lay body corporate, and to hold any civil office 
01 placo of tiust or profit therein, and to do any corporate act, or vote 
in any corpoiate election or other pioeecdmg, upon taknjg or sub- 
scribing tha oath hereby appointed and Bet foith 

XV Piovided nevertheless, That nothing heiem contained 
shall extend to authorize 01 empowoi any of His Majesty’s subjects 
professing tha Roman Catholic religion, and being a member Uf any 
lay body corpoiate, to give any vote at, 01 m any manner to join in 
the election, piesentation, oi appointment of any persons to any 
ecclesiastical benefice whatsoever, or any office or place belonging to 
or connected with the United Church of England and Ireland, or the 
Chuich of Scotland, being m the gift, pationago, or disposal of such 
lay corporate body 

XVI Piovided also, That nothing in this act contained shall he 
constmed to enable any persons, otherwise than as they are now by larv 
enabled, to hold, enjoy, or exeicise any office, place, 01 dignity of, in, 
or belonging to the United Church of England and Ireland, or the 
Church of Scotlaud, or any place 01 office whatevei of, m 01 belong- 
ing to any of the ecclesiastical courts of judicatuie of England and 
Ireland respectively, 01 any court of appeal from or leview of the 
sentences of such couits, or of, in, 01 belonging to the commissaiy court 
of Edinburgh, 01 of, m, or belonging to any cathedral or collegiate or 
ecclesiastical establishment or foundation, 01 any office or place ifhaU 
ever, of, in or belonging to any of the universities of this realm , or 
any office or place whatever, and by whatever name the same may be 
called, of, m, or belonging to any of the colleges or halls of the said 
umveisities, or the colleges of Eton, 'Westminster, or Winchester or 
any college or school within this lealm , or to lepeal, abrogate, or m 
any manner interfere with any local statute, ordinance, or rule, which 
is or shall be established by a competent authouty within any 
Umveisity, college, hall, or school, by which Roman Catholics shall 
be prevented fiom being admitted theieto, or from lesidmg, or taking 
degrees therein - Provided also, that nothing herein contained shall 
oxtend 01 be construed to extend to enable any poison, otherwise than 
he is now by law enabled, to exeicise any right of presentation to any 
ecclesiastical benefice whatsoever , or to repeal, vary, or altei m any 
manner the law now m foice m lespect to the right of presentation to 
any ecclesiastical benefice 
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XVII Provided always, . . That where ^ny right of presentation 
to any ecclesiastical benefice shall belong to any office in the gift or 
appointment of His Majesty, his heirs or successors, and such office 
shall bo held by a person professing the Roman Catholic religion, 
the light of presentation shall devolve upon and be exeicised by the 
Archbishop of Canterbuiy for the time being 

XVIII And be it enacted, That it shall not be lawful for any 
person professing the Roman Catholic religion, directly or mdnectly, 
to advise His Majesty, his heirs or successors, or any person or 
persons holding or exercising the office of gnaidianB of the United 
Kingdom, or of Regent of the United Kingdom, under whatever 
name, style, or title such office may be constituted, or the Lord 
Lieutenant, or Loid Deputy, or other chief governor 01 governors 
of Ireland, touching or concerning the appointment to or disposal 
of any office or preferment in the United Church of England and 
Ireland, or m the Church of Scotland , and if any person shall 
offend in the premises, he shall, being thereof convicted by due course 
of law, bo deemed guilty of a high misdemeanour, and disabled for 
ever from holding any office, civil oi military, under the mown 

XIX And be it enacted, That every person professing the Roman 
Catholic religion, who shall after the commencement of this act be 
placed, elected, or chosen in or to the office of mayor, provost, aider- 
man, recorder, bailiff, town clerk, magistiate, councillor, or common 
councilman, or in or to any office of magistracy 01 place of trust or 
emplojunent relating to the government of any city, corporation, 
borough, burgh, or distuct within the United Kingdom of Great 
Britain and Ireland, shall, within one calendar month next before 
or upon Ins admission into any of the same lespectively, take and 
subscribe the oath heroin-before appointed and set forth which 
said oath shall either be enteied m a book, ioll, or other record to be 
kept for that purpose, or shall he filed amongst the lecoids of tho 
city, corporation, burgh, boiough, 01 district 

XX And bo it enacted, That eveiy person professing the Roman 
Catholic religion, who shall after the commencement of this act be 
appointed to any office or place of trust 01 piofit under His Majesty, 
Ins heirs 01 successors, shall within three calendar months next 
before such appointment, or otherwise shall, before he presumes 
to exercise or enjoy or in any manner to act m such office 01 place, 
take and subscribe the oath herem-before appointed and set fo\th 

. and the proper officer of the couit in which such oath shall 
be so taken and subscribed shall cause the same to be preserved 
o 
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among the records of tjhe court, and such officer shall make, sign, 
and deliver a ceitificato of such oath having been duly taken and 
subscribed, as often as the same shall bo demanded of him, upon 
payment of two shillings and sixpence for the same, and such 
certificate shall be sufficient evidence of the person therein named 
having duly taken and subscribed such oath 

XXI And be it enacted, That if any peison professing the Roman 
Catholic lehgion shall entei upon the exercise or enjoyment of any 
office or place of trust or profit under His Majesty, or any otheft office 
of franchise, not having in the manner or at the times aforesaid taken 
and subsenbed the oath herem-befoie appointed and set forth, then 
and m every such case such person shall forfeit to His Majesty the 
sum of two bundled pounds , and the appointment of such person 
to the office, place, or franchise so by bun held shall become altogether 
void, and the office, place or franchise Bhall be deemed and taken to 
be vacant to all intents and purposes whatsoever 

XXII Provided always, That for and notwithstanding any thing 
m this act contained, the oath herem-before appointed and set forth 
shall be taken by the officeis m His Majesty’s land and sea service, 
piofeasmg the Roman Catholic religion, at the same times and m the 
same manner as the oaths and declarations now requued by law are 
directed to be taken, and not otherwise 

XXIII And bo it further enacted, That from and after the passing 
of this act, no oath or oaths shall be tendered to 01 requued to be 
taken by His Majesty’s subjects professing the Roman Catholic 
roligion, for enabling them to hold or enjoy any real or personal 
property, other than such as may by law be tendered to and lequired 
to be taken by His Majesty’s other subjects , and that the oath herein 
appointed and set forth, being taken and subscribed m any of the 
courts, or before any of the persons above-mentioned shall he of 
the same force and effect, to all intents and puiposes, as, and shall 
stand m the place of, all oaths and declarations required or prescribed 
by any law now m foice foi the relief of his Majesty’s Roman 
Catholic subjects fiom any disabilities, incapacities, or penalties. 

XXIV And whereas the protestant episcopal Church of England 
and Ireland, and the doctime, discipline, and government thereof, 
and likewise the protestant presbytenan Church of Scotland, and the 
doctrine, discipline and government thereof, are by the lespeotive 
acts of union of England and Scotland, and of Great Britain 
and Ireland, established permanently and inviolably and whereas 
the right and title of archbishops to their respective provinces, 
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of bishops to their sees, and of deans to Jiheir deaneries, as well 
in England as m Irelanfi, have been settled and established by 
law, Be it therefore enacted, That if any peison, after the com- 
mencement of this act, othei than the person theieunto authorized, 
by law, shall assume or use the name, style, or title of archbishop of 
any province, bishop of any bishopnck, or dean of any deaneiy, m 
England or Ireland, he shall for every such offence forfeit and pay 
the sum of one hundred pounds 

% 

(XXV Judicial or other officeis not to attend with insignia of office at 
any place of worship othei than Estabkshed Church 

XXVI Penalty on Roman Catholics officiating except in their usual 
places of worship 

XXVII Not to lepeal 6 Geo IV c. 25 ) 

XXVIII And Be it theiefoie enacted, That eveiy Jesuit, and 
eveiy member of any othei leligious ordei, community, or society of 
the Church of Rome, bound by monastic oi religious vows, who at 
the time of the commencement of this act shall he within the United 
Kingdom, shall, within six calendar months after the commencement 
of this act, deliver to the cleik of the peace of the county or place 
where such person shall reside, or to his deputy, a notice or statement, 
in the foim and containing the particulars required to be set forth m 
the schedule to this act annexed , which notice or statement such 
clerk of the peace, or his deputy, shall preserve and register amongst 
the records of such county oi place, without any fee, and shall forth- 
with^ ansmit a copy of such notice or statement to the chief secretary 
of the Loid Lieutenant, or othei chief governor or governois of 
Ireland, if such peison shall reside m Ireland, or if in Great Britain, 
to one of His Majesty's pimcipal Secretaries of State , and in case 
any person shall offend in the piemises, he shall foifoit and pay to 
His Majesty, for every calendar month durmg which he shall remain 
m the United Kingdom without having deliveied such notice oi 
statement, as is herem-befoie required, the sum of fifty pounds 

XXIX And be it furtliei enacted, that if any Jesuit, or member 
of any such religious order, community, or society, as aforesaid, shall, 
aftei the commencement of this act, come into this realm, he shall be 
deemed and taken to be guilty of a misdemeanour, and being thereof 
lawfully convicted, shall be sentenced and oidered to bo banished 
from the United Kingdom foi the tenn of Ins natuial life 

(XXX Natural-born subjects being Jesuits may return into the kingdom 
and be registered ) 
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XXXI Piovuled alsq, . That, notwithstanding any thing herein- 
before contained, it shall be lawful for any one of His Majesty’s 
pimeipal Secretaries of State, being a piotestant, by a licence m 
writing, signed by bun, to grant permission to any Jesuit, or member 
of any such lehgious ordei, community, or society as aforesaid, to 
come into the United Kingdom, and to remain theiem for such period 
as the said Secretary of State shall think propel, not exceeding m 
any case the space of six calendai months , and it shall also be lawful 
foi any of His Majesty’s principal Secietanes oi State to revere any 
licence so gianted before the expiration of the time mentioned theiem, 
if he shall think so fit 

XXXII And be it further enacted, That there shall annually he 
laid before both houses of paihament an account of all such licences 
as shall have boon granted for the purpose herein -hefoie mentioned 
within the twelve months then next preceding 

XXXIII And be it further enacted, That in case any Jesuit, or 
member of any such religious order, community, or society as afore- 
said, shall, after the commencement of this act, within any part of 
the United Kingdom, admit any person to become a legular ecclesi- 
astic, or brother or member of any such religious oidei, community, 
or society, or be aiding or consenting thereto, 01 shall administer or 
cause to be administered, any oath, vow, or engagement purporting 
or intending to bind the poison taking the same to the lules, 
ordinances, 01 ceiemomes of such religious oidei, community, or 
society, eveiy person offending in the picmiscs m England or Ireland 
shall he deemed guilty of a misdemeanoui, and in Scotland sh^il be 
punished by fine and nnpusonment 

XXXIV And be it further enacted, That m case any peison shall, 
after the commencement of this act, within any part of this United 
Kingdom, be admitted or become a Jesuit, 01 brother or member of 
any such lehgious ordei, community, 01 society aforesaid, such person 
shall bo deemed and taken to he guilty of a misdemeanour, and being 
thereof lawfully convicted shall be sentenced and oidered to he 
banished fiom the United Kingdom for the term of his natural life 

(XXXV The paity offending may be bamshed by the King , and, 
XXXVI , if at laige after thiee months, may be transported for life ) 

XXXVII Piovided always, and be it enacted, That nothing 
tarem contained shall extend or be construed to extend m any man- 
nei to affect any religious order, community, or establishment con- 
sistmg of females bound by religious or monastic vows ✓ 
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(XXXVIII As to how penalties may be i covered XXXIX. As to 
alterations in the present session XL Act to take effect ten days after it 
lias become law ) 

(May, G H E n 192, m 162 it scq , Rogers, P L m 47-63 , Walpole , H E 
li eh via , LecUj, H E vm 601 et seq , Poi ntt, U H 0 n 218-289 ) 


XLVII 

1ft 

THE EEFORM ACT 

2 Will IV Cap 45, 1832 

An act to amend the i ep>i esentatwn of the people m England and 
Wales 

"Whoieaa it is expedient to take effectual measures for correcting 
chveis abuses that have long pievailed m the choice of members 
to sorve m the commons house of paihament, to depuve many mcon- 
sideiable places of the light of loturmng memheis, to grant such 
privilege to largo, populous, and wealthy towns, to increase the num- 
ber of knights of the shire to extend the elective franchise to many 
of his Majesty’s subjects who have not horetofoie enjoyed the same, 
and to dimmish the expense of elections , he it therefore enacted 
That each of the boroughs enumerated m the schedule marked (A ) 1 
to this act annexed, (that is to say,) Old Saium, Newtown, St 
Michael’s or Midshall, Gatton, Bramber, Bossmey, Dunwich, Ludger- 
shall, St Mawe’s, Beeialaton, West Looe, St Germain’s, Newport, 
Blechingley, Aldborough, Camelfoid, Hmdon, East Looe, Coife 
Castle, Great Bedwm, Yarmouth, Queenborough, Castle Rising, East 
Gnnstead, Higham Ferrars, Wendover, Weobly, Wmchelssa, Tre- 
gony, Haslemere, Saltash, Oiford, Calhngton, Newton, Ilchester, 
Boroughbndge, Stockbudge, New Romney, Iledon, Plympton, Sea- 
foid, Heylesbuiy, Steynmg, Whitchuich, Wootton Bassett, Downton, 
Fowey, Milhourne Poit, Aldebuigh, Mmehead, Bishop’s Castle, 
Okehampton, Appleby, Lostwithiel, Blackley, and Ameisham, shall 
from and after the end of this present pailiament cease to return any 
member oi members to serve m parliament 

II And be it enacted that each of the hoioughs enumerated m the 
schedule 1 maiked (B ) to tins act annexed, (that is to say,) Pelers- 
field, Ashburton, Eye, Westbuiy, Wareham, Midhuist, Woostosk, 
Wilton, Malmesbury, Liskeaid, Reigate, Hythe, Droitwich, Lyme 

1 Schedule omitted See p 212 
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Regia, Launceston, Shaftesbury, Thirskj Christchurch, Horsham, 
Great Grimsby, Caine, Aiundel, St Ives, Rye, Clitheroe, Morpeth, 
Helston, North Allerton, Wallingford, and Dartmouth, shall from 
and aftei the end of this present parliament return one member and 
no moie to seive in parliament 

III And be it enacted, That each of the places named m the 
schedule marked 1 (C ) to this act annexed, (that is to say,) Man- 
chester, Bnmmgham, Leeds, Greenwich, Sheffield, Sunderland, 
Devonport, Wolveihampton, Tower Hamlets, Finsbury, Maiyfebone, 
Lambeth, Bolton, Bradford, Blackburn, Brighton, Halifax, Maccles- 
field, Oldham, Stockport, Stoke-upon-Trent, and Stioud, shall for the 
puiposes of this act be a boiough, and shall as such borough include 
the place or places respectively which shall be comprehended within 
the boundaries of such boiough, as such boundaries shall be settled 
and described by an act to he passed for that purpose in this present 
parliament, which act, when passed, shall be doomed and taken to he 
part of this act as fully and effectually as if the same weie mcor 
porated hoiewith , and that each of the said boroughs named m the 
said schedule (C ) shall fiorn and after the end of this present 
pailiament icturn two members to serve in parliament 

IY And he it enacted, That each of the places named m the 
schedule marked 1 (D ) to this act annexed, (that is to say,) Ashton- 
under-Lyne, Biuy, Chatham, Cheltenham, Dudley, Frome, Gates- 
head, Huddersfield, Kiddci minster, Kendal, Rochdale, Salfoid, South 
Shields, Tynemouth, Wakefield, Walsall, Warnngton, Whitby, 
Whitehaven, and Merthyr Tydvil, shall for the purposes of this act 
be a borough, and shall as such borough include the place or places 
respectively which shall be comprehended within the boundaries of 
such borough, as such boundaries shall he settled and desciibed by 
an act to be passed for that purpose in this present parliament, which 
act, when passed, shall bo deemed and taken to he part of this act as 
fully and effectually as if the same weie incorporated herewith , and 
that each of the said boroughs named in the said schedule (D ) shall 
from and aftei the end of this piesent parliament return one member 
to serve m pailiament 

(V Boioughs of Shoieham, Cucklade, Aylesbury, and East Retford to 
include ceitam defined adjacent districts VI Weymouth and Melcombe 
Regis to leturn two members only , Penryn to include Falmouth , Sand- 
wich to include Deal and Wnlmer VII -X Settlement of Boundaries by 


1 Schedule omitted. See p 212 
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annexed schedules XI, Description of the returning officers for the new 
boroughs XII -XVIII IMhstnbution and division of certain countieB by 
annexed schedules ) 

XIX, And bo it enacted, That every male peison of full age, and 
not subject to any legal incapacity, who shall be seized at law or in 
equity of any lands or tenements of copyhold 01 any other tenure 
whatever except freehold, for his own life, or for the life of another, 
or for any lives whatsoever, or for any larger estate, of the clear 
yearly value of not less than ten pounds over and above all rents and 
charges payable out of or m respect of the same, shall be entitled to 
vote in the election of a knight or knights of the shire to serve 
in any future parliament foi the county, or for the riding, paits, or 
division of the county, m which such lands or tenements shall be 
respectively situate 

XX. And bo it enacted, That every male of full age, and not sub- 
ject to any legal incapacity, who shall be entitled, either aB lessee 01 
assignee, to any lands or tenements, whether of freehold or any other 
tenure whatovei, for the unexpired residue, whatever it may be, of 
any term originally created for a period of not loss than sixty years, 
(whether determinable on a life, 01 lives, or not,) of the clear yearly 
value of not less than ten pounds over and above all rents and 
chaiges payable out of or in respect of the same, or for the unexpired 
residue, whatever it may be, of any term originally created for a 
period of not less than twenty years, (whether determinable on a life 
or jives, or not,) of the clear yearly value of not less that fifty pounds 
over and above all rents and charges payable out of or in respect of 
the same, or who shall occupy as tenant any lands or tenements for 
which he shall be bona fide liable to a yearly rent of not less than 
fifty pounds, shall be entitled to vote in the election of a knight or 
knights of the shire to serve m any future parliament for the county, 
or for the riding, parts, or division of tho county, m which such 
lands or tenements shall be respectively situate , Provided always, 
that no person being only a sub-lessee, or the assignee of any under- 
lease, shall have a light to vote in such election m respect of any 
such torn of sixty years or twenty years as aforesaid, unless he shall 
he m the actual occupation of the piemises 

XXI And he it enacted, That no public or pailiamentary 
tax, nor any church late, county rate, or parochial late, shall be 
deemed to be any charge payable out of or m lespect of any lands or 
tenements within the meaning of this act 
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XXII And be it enacted, That in order to entitle any person to 
vote m any election of a knight or knights of the shue or other 
member to serve m any future parliament, in respect of any messu- 
ages, lands, or tenements, whether freehold or otherwise, it shall not 
be necessary that the same shall be assessed to the land tax , any 
statute to the contrary notwithstanding 

XXIII And be it enacted, That no person shall be allowed to 
have any vote m tho election of a knight or knights of the sline for 
or by reason of any tiust estate or moitgage, unless such temstee 
or mortgagee be in actual possession or receipt of the rents and 
profits of the same estate, but that the mortgagor 01 cestuique trust 
in possession shall and may vote for the same estate notwithstanding 
such mortgage or tiust 

XXIV And he it enacted, That notwithstanding anything herein- 

before contained no peison shall be entitled to vote in the election of 
a knight or knights of the shire to serve in any futuie parliament in 
respect of his estate or interest as a fieeholder in any house, ware- 
house, counting-house, shop, or other building occupied by himself 01 
iu any land oocupied by lnmself together with any house, warehouse, 
counting-house, shop, or othei building, such house, warehouse, 
counting house, shop, 01 other building being, eithei separately, or 
jointly with the land so occupied therewith, of such value as would, 
according to the piovisions heiemafter contained, confer on him 
the right of voting for any city or borough, whether he shall or shall 
not have actually acquired tho right to vote for such city or borough 
in respect theieof f 

XXV And be it enacted. That notwithstanding anything herein- 
before contained no person shall he entitled to vote m the election of 
a knight or knights of the shire to serve in any future parliament m 
respect of his estate or interest as a copyholder or customary tenant, 
or tenant m ancient demesne, holding by copy of court roll, or 
as such lessee oi assignee, or as such tenant and occupier as aforesaid, 
in any house, warehouse, counting-house, shop or other building, 
or m any land occupied together with a house, warehouse, counting- 
house, shop, or other building, such house, waiehouse, counting-house, 
shop, or other building being, eithei sepaiately, or jointly with the 
land so occupied therewith, of such value as would according to the 
provisions heremaftei contained confer on him or on any other 
person tho right of voting for any city or boiough, whether he or any 
othei peison shall or shall not have actually acquired the right 
to vote for any such city 01 borough m respect thereof, 
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XXVI And be it enacted, That notwithstanding anything herem- 
befoie contained no person shall be entitled to vote in the election of 
a knight or knights of the shire to serve in any future parliament 
unless he shall have been duly regisleied accoidmg to the provisions 
hereinafter contained, and that no person shall be so registered 
in any year in respect of his estate or inteiest m any lands or tene- 
ments, as a freeholder, copyholder, customary tenant, or tenant in 
ancient demesne, unless ho shall have been m the actual possession 
theradf, or m the receipt of the rents and profits thereof for his own 
use, for six calendar months at least next pievious to the last day of 
July m such year, which said penod of six calendar months shall be 
sufficient, any statute to the contraiy notwithstanding, and that no 
peison shall bo so legistered m any year, in respect of any lands 
or tenements held by him as such lessee or assignee, 01 as such 
occupier and tenant as aforesaid, unless he shall have been m the 
actual possession thereof, or m the leceipts of the rents and piofits 
thereof foi Ins own use, as the case may requne, foi twelve calendar 
months next previous to the last day of July m such year Piovided 
always, that where any lands or tenements, which would otherwise 
entitle the owner, holder, or occupier theieof to vote in any such 
election, shall come to any person, at any time within such respective 
periods of six or twelve calendar months, by descent, succession, 
marnago, marriage settlement, devise, or promotion to any benefice 
in a chuicb, 01 by promotion to any office, such person shall be 
entitled in respect thereof to have his name inserted as a voter m the 
election of a kmglit or knights of the shire in the lists then next to 
be made by virtue of this act as hereinafter mentioned, and, upon 
his being duly registered according to the provisions hereinafter con- 
tained, to vote in such election 

XXVII And he it enacted, That m eveiy city or borough which 
shall return a member or memheis to serve m any futuie parliament, 
every male person of full age, and not Bubject to any legal incapacity, 
who shall occupy, within such city or borough, or within any place 
sharing m the election foi such city ox borough, as owner or tenant, 
any house, warehouse, counting-house, shop, or othei butlduig, being, 
either separately, or jointly with any land within such city, borough, 
or place occupied therewith by him as owner, or occupied therewith 
by him as tenant under the same landloid, of the clear yearly value 
of not less than ten pounds, shall, if duly registered according to the 
provisions hereinafter contained, be entitled to vote m the election of 
a member 01 members to serve m any future parliament for such city 



STATUTES AND DOCUMENTS 


202 


a 


or 'borough Provided always, that no such person shall be so registered 
m any yeai unless he shall have occupied such pieinises as aforesaid 
for twelve calendai months next previous to the last day of July m 
such year, nor unless such person, wheie such premises are situate in 
any parish 01 township in which there shall he a rate for the lelief 
of the pool, shall have been rated m respect of such premises to all 
lates foi the relief of the poor m such parish or township made 
during the time of such his occupation so requned as aforesaid, nor 
unless such person shall have paid, on or hefoie the twentieth»day of 
July m such year, all the poor’s lates and assessed taxes which shall 
have become payable fiom him m lespect of such premises previously 
to the sixth day of Apul then next pieceding Piovided also, that 
no such peison shall bo so legistered in any year unless he shall have 
lesided for six calendar months next previous to the last day of July 
in such yeai within the city or borough, or within the place sharing 
m the election for the city or boiough, in respect of which city, 
borough, or place respectively he shall be entitled to vote, or within 
seven statute miles thereof 01 of any pait thereof 

XXVIII And bo it enacted, That the premises m respect of the 
occupation of which any person shall be entitled to be registered in 
any yeai, and to vote m the election for any city or borough as afore- 
said, shall not ho lequued to he the same jremises, but may be 
different premises occupied in immediate succession by such peison 
during the twelve calendar months next previous to the last day of 
July m such year, such person having paid, on or hefoie the 
twentieth day of July iu such year, all the poor’s rates and assessed 
taxes which shall previously to the sixth day of April then next 
preceding have become payable from him m respect of all such 
premises so occupied by him iu succession 

XXIX And be it enacted, That where any piemises as aforesaid, 
m any such city or borough, or m any place sharing in the election 
thoiowith, shall be jointly occupied by moie persons than one as 
owners oi tenants, each of such joint occupieis shall, subject to the 
conditions heiem-befoie contained as to persons occupying premises 
m any such city, borough, or place, he entitled to vote m the election 
for such city or borough, in respect of the piemises so jointly 
occupied, in case the clear yearly value of such premises, shall be 
of an amount which, when divided by the number of such occupieis, 
shall give a sum of not less than ten pounds for each and every such 
occupier, hut not otheiwise 
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(XXX Occupiers may demand to be rated ) , 

XXXI And be it enacted, That m every city or town being a 
county of itself, m the election foi which freeholders or buigage 
tenants, eithei with or without any supeiadded qualification, now 
have a light to vote, eveiy such fieeholdei 01 burgage tenant shall 
be entitled to vote in the election of a membei 01 members to serve 
in all futuio parliaments for such city or town, piovided he shall be 
duly registeied accoiding to the provisions hereinafter contained 
hut that no such person shall he so registered in any year in respect 
of any freehold or burgage tenement, unless he shall have been m 
the actual possession thereof, 01 m receipt of the rents and profits 
theieof for his own use, for twelve calendar months next previous to 
the last day of July in such yeai (except where the same shall have 
come to him, at any time within such twelve months, by descent, suc- 
cession, maniago, mainage settlement, devise, or promotion to any 
benefico m a church, 01 to any office,) nor unless he shall have 
resided foi six calendai months next previous to the last day of 
July in such yeai within such city or town, or within seien statute 
miles theieof 01 of any part thereof Piovided always, that nothing 
in this enactment contained shall he deemed to vary or abudge the 
conditions herein befoie made lelative to tho right of voting for any 
city or town, being a county of itself, in respect of any freehold 
for life or lives Provided also, that eveiy fieehold or burgage 
tenement which may he situate without the prosent limits of any 
such city 01 town being a county of itself, but within tho limits 
of *BUch city 01 town, as the same shall be settled and described 
by the act to be passed for tliat puipose, as hoiem-beforo mentioned, 
shall confer the right of voting m tho election of a membei or mem- 
bers to serve m any futuro parliament for such city or town in the 
same manner as if such fieehold oi buigngc tenement were situate 
within the present limits thereof 


(XXXII Freemen not to vote m boiougha unless lesident , fieemen 
created since March 1, 1831, excluded, with piovisos as to the freemen of 
certain boioughs ) 

XXXIII And be it enacted, That no person shall be entitled to 
vote for any City or Boiough, save and except in lcspect of 
some Eight confcned by this Act, or as a Burgess or Freeman 
oi as a Liveiyimm or as a Fieelioldor oi Buigage Tenant, as 
keiembefoie mentioned hut that no such person shalh be 

registered unless lie shall havo lesided for six calendai months 
within such City oi Boiough oi witlnn seven statute miles 
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(XXXIV PioviBiona b § to freeholders in New Shoreham, Cncklade, 
Aylesbuiy, or East Retford ) 

XXXV Provided nevertheless, and he it enacted, That notwith- 
standing any thing herem-before contained no person shall be entitled 
to vote in the election of a member or members to serye m any 
future parliament for any city or borough (other than a city or town 
being a county of itself, in the election for which freeholders or 
buigage tenants have a right to vote as herem-before mentioned,) 
m respect of any estate or inteiest m any burgage tenement or 
freehold which shall have been acquired by such peison since the 
first day of March one thousand eight hundred and thirty-one, unless 
the same shall have come to or been acquired by such person, since 
that day, and pieviously to the passmg of this act, by descent, 
succession, mairiage, marriage settlement, devise, or piomotion to 
any benefice m a church, or by promotion to any office 

XXXVI And be it enacted, That no person shall be entitled 
to be registeied in any yeai as a votei in the election of a member 
or members to seive m any future parliament for any city or 
borough who shall within twelve calendar months next previous to 
the last day of July m such year have received paiochial lelief 
or other alms which by the law of parliament now disqualify from 
voting m the election of members to seive m pailiament 

XXXVII And wheieas it is expedient to form a registor of all 
persons entitled to vote in tho election of a knight or knights of 
the shire to serve in any future parliament, and that for the purpose 
of forming such register the overseers of every parish and townslup 
should annually make out lists in the manner hereinafter mentioned, 
be it therefore enacted, That the overseers of the poor of eveiy parish 
and township shall on the twentieth day of June in the present and 
every succeeding year cause to he fixed on or near the doors of all 
the chuiches and chapels within such parish 01 township, or if there 
bo no church or chapel theioin, then to he fixed m some public and 
conspicuous situation within the same lespectively, a notice according 
to the form numbeied 1 , m the schedule 1 (H ) to this act annexed, 
requmng all persons who may be entitled to vote in the election 
of a knight 01 knights of the shue to serve in any future parliament, 
m lespect of any piopeity situate wholly or m part m such paush 
or township, to deliver or transmit to the said overseeis on or before 
tho twentieth day of July m the piesent and in every succeeding year 
a notice of their claim as such voters according to the form numbered 


Schedule omitted 
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2, in the said schedule (H.), or to the like effect Provided always, 
that after the formation it the register to be made m each year, as 
herem-after mentioned, no person whose name shall be upon such 
registei for the time being shall be required thereafter to make any 
such claim as aforesaid, as long as he shall retain the same qualifica- 
tion, and continue m the same place of abode described m such 
registei 

XXXVIII, And be it enacted, That the overseei of the poor of 
every’parish and township shall on or befoie the last day of July in 
the present year make out or cause to be made out, according to the 
foim numbered 3, m the said schedule (H ) an alphabetical list of all 
persons wbo shall claim as aforesaid to be inserted m such list as 
voteis in tho election of a knight or knights of the shire, to serve 
for the county, or for the riding, paits, or division of the county 
wherein such parish or township lies, m respect of any lands or 
tenements situate wholly oi m pait within such parish or township , 
and that the said oveiseeis shall on or before the last day of July in 
any succeeding yeai make out or cause to be made out a liko list, 
containing the names of all persons who shall be upon the register 
foi the timo being as such voters, and also the names of all peisons 
who shall claim as aforesaid to he inserted in such la3t-mentioned list 
as such voters and m eveiy list so to be made by the overseers as 
aforesaid the Christian name and surname of every person shall be 
wntten at full length, together with the place of his abode, the 
natuie of bis qualification, and the local or other description of such 
lancls or tenements, as the same are respectively set forth m his claim 
to vote, and the name of the occupying tenant, if stated in such 
claim and the said overseeis if they shall have leasonablo cause to 
believe that any person so claiming as aforesaid, or whose name shall 
appear m the register for the time being, is not entitled to vote in 
tho election of a knight or knights of the slime for the county, or for 
the riding, parts, or division of the county m which their parish or 
township is situate, shall have power to add the words " objected to ” 
opposite the name of eveiy such peison on the margin of such list , 
and the said overseers shall sign such list, and shall cause a sufficient 
number of copies of such list to be written or printed, and to be 
fixed on oi near the doors of all the churches oi chapels within their 
palish or township, or if there be no church or chapel therein, then 
to be fixed up m some public and conspicuous situation, within the 
same respectively, on the two Sundays next after such list shall have 
been made , and the said overseers shall likewise keep a true copy of 
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such list, to be perused, by any person without payment of any fee, 
at all reasonable hours within the two £rst weeks after such lists 
shall have been made Provided always, that every precinct or place, 
whethei extia-parochial or otheiwise, which shall have no overseers 
of the poor, shall for the purpose of making out such list as aforesaid 
he deemed to be within the parish or township adjoining thereto, 
such parish or township being situate within the same county, or the 
same riding, parts, 01 division of a county, as such piecmct or place, 
and if such piecmct or place shall adjoin two or moie parishes or 
townships, so situate as aforesaid, it shall be deemed to be within 
the least populous of such panshes accoidmg to the last census foi 
the time hemg , and the overseers of the poor of every such parish 
or township shall mseit m the list for their respective parish or 
township the names of all peisons who shall claim as aforesaid to 
be mseited therein as voters m the election of a knight or lunghts of 
the shire to serve foi the county, or for the liding, parts, or division 
of the county, m which such piecmct or place as aforesaid lies, m 
respect of any lands 01 tenements situate wholly or m pait within 
such piecmct or place 

(XXXIX -LIX Pioi lsions as to objections to names on the lists, the 
revision of the lists by banisters appointed by the Judges of Assise, 
then lemuneiation, the keeping of the lists, and as to the identification of 
voteis who names appeal on the lists ) 

LX Piovided also, That, upon petition to the House of 
Commons, complaining of an undue election or return of any member 
or members to seive in parliament, any petitionei, or any person 
defending such election or return, shall he at libeity to impeach the 
coneetneas of the register of voters m force at the time of such 
election, by proving that in consequence of the decision of the hams- 
ter who shall have revised the lists of voters from which such registei 
shall have been formed the name of any person who voted at such 
election was impioperly mseited or letained in such legistei, or 
the name of any person who tendered his vote at such election 
impioperly omitted from such legister , and the select committee 
appointed foi the trial of such petitions shall alter the poll taken at 
such election accoidmg to the truth of the case, and shall report their 
determination thereupon to the house, and the house shall theieupon 
carry such determination into effect, and the retain shall be amended, 
01 fjhe election declared void, as the case may be, and the register 
corrected accordingly, or such other order shall he made as to the 
house shall seem proper 
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(LXI Sheriffs of the counties divided by tlje Act to fix the time of, 
and to preside at, the elections ) 

LXII And be it enacted, That at every contested election of 
a knight or knights to serve m any futuie parliament for any county, 
or for any udmg, parts, or division of a county, the polling shall 
commence at nine o’clock in the forenoon of the next day but two 
after the day fixed for the election, unless such next day but two 
shall be Saturday 01 Sunday, and then on the Monday following, at 
the principal place of election, and also at the several places to 
be appointed as hereinafter directed for takmg polls, and such 
polling shall continue foi two days only, such two days being 
successive days , (that is to say,) foi seven hours on the first day of 
polling, and for eight hours on the second day of polling, and no 
poll shall bo kept open later than four o’clock in afternoon of the 
second day , any statute to the contrary notwithstanding 

LXIII And be it enacted, That the respective counties in Eng- 
land and Wales, and the respective ridings, parts, and divisions 
of counties, shall be divided into convenient distucts for polling, and 
m each diatnct shall be appointed a convenient place for taking the 
poll at all elections of a knight or knights of the shire to seive in any 
future parliament, and such districts and places for taking tho poll 
shall be settled and appointed by the act to be passed m this present 
parliament for the purpose of settling and describing the divisions of 
the counties enumeiated m tho schedule marked (E ) to this act 
annexed . provided that no county, nor any riding, parts, or division, 
of a*county, shall have more than fifteen distucts and respective 
places appomted for taking the poll for such county, riding, parts, or 
division 

LXIY And be it enacted, That at eveiy contested election for 
any county, or riding, parts or division of a county, the sheriff, under 
shenff, or sheriff's deputy shall, if requned theieto by or on behalf of 
any candidate, on the day fixed for the election, and if not so 
lequired may, if it shall appear to him expedient, cause to be erected 
a reasonable numbei of booths foi taking the poll at the principal 
place of election, and also at each of the polling places so appomted 
as aforesaid, and shall cause to be affixed on the most conspicuous 
part of each of the said booths the names of the several parishes, 
townships, and places for which such booth is respectively allotted , 
and no person shall be admitted to vote at any such election in 
respect of any property situate m any parish, township, 01 place, 
except at the booth so allotted foi such parish, township, or place, 
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and if no booth shall ha so allotted for the same, than at any of the 
booths for the same district , and m case any parish, township, or 
place shall happen not to he included m any of the districts to 
he appointed, the votes m lcspect of any pioperty situate in. any 
parish, township, or place so omitted shall he taken at the principal 
place of election foi the county, or ndmg, parts, or division of the 
county, as the case may be 

(LXV , LXYI Provision as to sheriffs’ deputies, eustody of Hie poll 
books, and the final declaiatiou of the poll in counties ) 

LXVII And he it enacted, That at every contested election of a 
member or members to serve in any future parliament for any city or 
borough in England, except the boiough of Monmouth, the poll shall 
commence on the day fixed for the election, or on the next following, 
or at the latest on the third day, unless any of the said days shall be 
Saturday or Sunday, and then on the Monday following, the particu- 
lar day for the commencement of the poll to be fixed by the return- 
ing officer , and such polling shall continue for two days only, such 
two days being successive days, (that is to say,) for seven hours 
on the first day of polling, and for eight horns on the socond day of 
polling , and that the poll shall on no account he kept open later 
than four o’clock in the afternoon of the second day , any statute to 
the contrary notwithstanding 

LXYIII And be it enacted, That at every contested election of a 
membei or membeis to serve m any future parliament foi any city or 
borough m England, except the boiough of Monmouth, the leturnmg 
officer shall, if required tlieielo by 01 on behalf of any candidate, on 
the day fixed for the election, and if not required may, if it shall 
seem to him expedient, cause to he elected foi taking the poll at such 
election, different booths foi different parishes, distncts, or parts of 
such city or borough, which booths may be situate either m one 
place or m several places, and shall be so divided and allotted into 
compaitments as to the leturnmg officer shall seem most convenient, 
so that no gieater numbei than six hundred shall be lequired to poll 
at any one compartment, and the returning officer shall appoint a 
clerk to take the poll at each compartment, and shall cause to he 
fixed on the most conspicuous part of each of the said booths the 
names of the several parishes, distncts, and parts for which such 
booth is respectively allotted , and no person shall be admitted to 
vote at any such election, except at the booth allotted for the parish, 
district, or part wheiem the property may be situate m respect of 
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which he claims to vote, or m case he not claim to vote m 
respect of property, then w'herom his place of abode as described m 
the legister may be , but m case no booth shall happen to be pro- 
vided for any particular parish, district 01 part as aforesaid, the voles 
of persons voting m respect of piopeity situate m any paush, dis- 
tuct, or pdit so omitted, oi having then place of abode theiem, may 
be taken at any of the said booths, and the votes of freemen lesidmg 
out of the limits of the city 01 boiougli may be taken at any of the 
said bgotks, and public notice of the situation, division, and allot- 
ment of the different booths shall be given two days befoie the 
commencement of the poll by the returning officei , and in case the 
booths shall be situated m different places, the returning officer may 
appoint a deputy to preside at each place , and at every such election 
the poll clerks at the close of each day’s poll shall enclose and seal 
then several poll books, and shall publicly deliver them, so enclosed 
and sealed, to the letuimng officer or his deputy, who shall give 
a receipt for the same, and shall, on the commencement of the poll 
on tlie second day, delivei them back, so enclosed and sealed, to the 
persons from whom he shall have leceived the same, and eveiy 
deputy so receiving any such poll books, on the final close of the poll 
shall foithwith delivei or transmit the same, so enclosed and sealed, 
to the returning officer, who shall receive and keep all the poll hooks 
unopened until the following day, unless such day ho Sunday, and 
then till the Monday following, when he shall openly break the seals 
thereon, and cast up the number of votes as they appear on the 
several hooks, and shall openly declare the state of the poll, and 
make proclamation of the member or membeis chosen, not later than 
two o’clock m the afternoon of the said day Piovided always, that 
the letummg officer, or his lawful deputy may, if he think lit, 
declare the final state of the poll, and proceed to make the leturn 
immediately aftei the poll shall have been lawfully closed Piovided 
also, that no nomination shall he made or election holden of any 
membei foi the city or borough, in any church, chapel, or othei 
place of public woiship 

(LXIX Polling distncts for Slioreham, Cncklade, Aylesbury, and East 
Retfoid ) 

LXX And be it enacted, That nothing m this act contained shall 
prevent any sheriff or other returning officer, 01 the lawful deputy qf 
any returning officer, fiom closing the poll pievious to the time fixed 
by this act, in any case where the same might have been lawfully 

p 
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closed before the passing of this aot, and f that where the proceedings 
at any election shall be interrupted or obstructed by any not or open 
violence, the sheriff or other returning officer, or the lawful deputy of 
any returning officer, shall not for such cause finally close the poll, 
but, m case the proceedings shalL be so interrupted or obstructed at 
any particular polling place 01 places, shall adjourn the poll at such 
place or places only untd the following day, and if necessary shall 
fuither adjourn the same until such mtenuption or obstruction shall 
have ceased, when the leturmng officer or his deputy shah again 
proceed to take the poll at such place or places , and any day whereon 
the poll shall have been so adjourned shall not, as to such place 
01 places, he leckoned one of the two days of polling at such election 
within the meaning of this net, and whenever the poll shall have 
been so adjourned by any deputy of any shenff 01 other returning 
officer, such deputy, shall foithwith give notice of such adjournment 
to the sheriff or returning officer, who shall not finally declare the 
state of the poll, or make proclamation of the membei or members 
chosen, until the poll so adjourned at such place or places as afore- 
said shall have been finally closed, and delivered or transmitted to 
such sheriff or other returning officer, anything herem-before con- 
tained to the conti ary notwithstanding 

(LXXI -LXXVII Detailed regulations aB to the conduct of elections ) 

LXXVIII. Provided always, and be it enacted, That nothing m 
this act contained shall extend to or m any wise affect thxeifewtien of 
members to serve m parliament for the universities of Oxford "or' 
Cambridge, or shall entitle any person to* \ ote in the election of 
members to seive in parliament for the city of .Jxfoid 01 town 
of Cambridge in respect of the occupation of any* chambers or 
premises in any of the colleges or halls of the univeisities of Oxford 
or Cambridge 

LXXIX, And be it enacted, That throughout this act wherever 
the woids “city or boiough,” “cities 01 boioughs,” may occur, those 
words shall be construed to include, except there be something in the 
subject or context manifestly lepugnant to such construction, all 
towns corporate, cinque poits, districts, or places within England 
and Wales which shall be entitled after this act shall have passed 
te return a member or membois to serve in parliament, other than 
counties at large, and ridings, parts, and divisions of counties at 
large, and shall also include the town of Berwick upon Tweed j and 
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the words “returning officee” shall apply to Svery person or peisons 
to whom, by virtue of his 01 then office, eithei undoi the present act, 
or under any law, custom or statute, the execution of any unit or 
precept doth or shall belong foi the election of a inembei or members 
to serve m parliament, by whatever name or title such, person 01 
persons may be called, and the words “parish or township” shall 
extend to every parish, township, vill, hamlet, distuct, or place 
maintaining its own poor , and the woids “ overseers of the poor ” 
shall extend to all persons who by virtue of any office or appoint- 
ment shall execute the duties of overseers of the poor, by whatever 
name or title such peisons may be called, and in whatsover manner 
they may he appointed, and that all matteis by this act dnected 
to be done by the overseers of a parish or township may he lawfully 
done by the major part of such overseers, and that when any notice 
is by this act required to be given to the overseeis of any parish or 
township, it shall he sufficient if such notice shall be delivered to 
any one of such oveiseers, 01 shall he loft at his place of abode, or at 
his office 01 other place foi transacting paiochial business, 01 shall be 
sent by the post, addressed by a sufficient dnection, to the overseers 
of the paiticulai parish or township, 01 to any one of them, either by 
their 01 Ins particular Christian name and surname, or by then or Ins 
name of office, and that all provisions m this act relativo to any 
matters to be done by or with tegaid to justices of the peace foi 
counties, or sessions of the peace for counties, oi clerks of the peace 
for c*unties, oi treasiuers of counties, shall extend to the justices, 
sessions, cleiks of the peace, and tieasurers of the several lidmgs of 
Yoikshne and parts of Lincolnshire, and that the clerk of the peace 
for the time being for the borough of Newport m the Isle of Wight 
shall for the purposes of this act be deemed and taken to be the 
clerk of the peace for the county of the Isle of Wight, and that all 
the said respective justices, sessions, and cleiks of the peace shall 
have power to do the sevoial matters requited by this act, as well 
within places of exclusive jurisdiction as without, and that no nns- 
noniei |or inaccurate description of any peison or place named or 
described in any schedule to this act annexed, oi in any list or 
registei of voters, oi m any notice required by this act, shall m any- 
wise prevent or abridge the operation of this act with respect to such 
person or place, provided that such peison or place shall be so desig- 
nated m such schedule, list, legister or notice as to be commonly 
understood 
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(LXXX Provisions if*the Boundary Act J>e not law by June 20, 1832 
LXXXI Voting to take place without legislation if a dissolution fol- 
lows tlie Boundaiy Act before registiation has been eilecLed 

LXXXII Regulation foi counties and hoioughs m the event of a 
dissolution preceding the passing of the Bonnilaiy Act ) 

SUMMARY OR SCHEDULES ANNEXED TO THE ACT 
A Fifty-five boroughs letuimng two membeis, Higham Ferrers re- 
turning one member, disfranchised (see § 1) a 

B Thirty boroughs returning two members deprived of one member (§ 2) 
C Twenty-two cities and boioughs given two members (§ 3) 

D Twenty boroughs given one member (§ 4) 

E List of places shaimg m members with their shire-towns and 
counties 

E 2 List of places shaimg m membeis with places fiom which the 
seven miles aie calculated 

F Schedule of divided counties 
F 2 Schedule of counties returning three membeis 
G, Schedule of cities and towns included in counties 
H -L Fonns of li j ts and notices 

(See May, CHE i 390-458, Hantaul, PD thud sene®, \n , Anson, 
LC l 72-131, Glaiendon Pics * Histuncul Atlas, plates 23, 24, Spenur 
Walpole, H E in 17G et scy , Pomtl, UHC i 1-117) 

PROTESTS OF THE LORDS 

(The mtioduotion and passing of the Reform Bill occasioned several 
lengthy and important piotests fiom the dissentient peers In the 
annexed text an attempt lias been made, by eliminating the repetition of 
arguments common to all the piotests, to reproduce the substance of the 
leading objections recoided The full text and signatures will be found 
in the Lords Journals and Boyers, op cit , to which the student is referred 
As to the proposed cieation ot peeis, and the measuies taken by the King, 
see especially The Goi i espondence of William and Eui l Grey , Anson, L C l 
191 and 329 , Roebuch, Histoiy of the Whig Mimatiy, 331 it seq ) 

Because I cannot consider the changes made by this Bill in the 
representation of the people as founded upon the acknowledged 
pnnciples of the Constitution, oi tending to uphold the just lights 
and prerogatives of the Cioyn, and to give security to the libeitaes of 
the people 

Because I think that this Bill cannot be a final adjustment as 
to the representation of the people, and that it must, by the 
operation of the pnnciples upon which it is founded, lead to fuithei 
dangerous changes m the Constitution, bunging into imminent hazaid 
the monarchy and the prerogatives of the Crown, and consequently, 
the rights and liberties of the people 
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Because this Bill appears Jo me calculated to«ntroduce unnecessarily 
into the Constitution of the House of Commons an increase of 
deinocratical mfluenco, not called foi by any increase of influence 
m the other blanches of the Legislature 

Because having observed the gieat anxiety with which the 
laws and customs of the loalm have for ages held sacied the rights of 
property and otliei vested rights, I cannot agree to the unqualified 
and unconditional destruction by this Bill of such lights 

(Signed by Lord Eldon and tlmty-one Peers ) 

Because the elective franchise is by this Bill unequal, and unjustly 
distributed 

Because by this Bill the mfluenco of the landed interest is 
destioyed, by its giving a majority of the membeis taken from those 
boroughs winch usually supported that mteiest, to the gieat towns, 
and by its depriving it of the county lepiesentation, by allowing the 
inhabitants of represented towns to vote for knights of the shne for 
estates within such towns, 

Because, although the pieamble to the Bill states that one of its 
objects is to prevent abuses at elections, no provision is made foi the 
prevention of any one abuse 

(Signed by Lords Wynford and Kenyon ) 

Because the Bill, changmg the constituency of every county, city 
and borough, disfianclnsing with injustice, m many cases enfranchis- 
ing with impolicy or paitiality, leaving 01 cieating as many incon- 
gruities as it attompts to coirect, opening many new questions and 
settling none, contains within itself the elements of furthei change, 
and thus tends to continue an agitation destructive of the comfort of 
society, and fatal to tho prospenty of the countiy 

(Signed by Lord Ellonborougli and sixteen Peers ) 

Because we object to the shameful mode by which a majority was 
obtained for the second leading and subsequent stages of the Bill , 
the most scandalous arts of seduction and menace having been resorted 
to in. order to effect the purpose Because, by the proceedings 

enumerated, the royal authority has been extended for purposes not 
contemplated by law, and the King lias been advised and induced to 
control and to coerce the fiee deliberations of the House of Loids, 
wheieby the dignity and diameter of the House have been grievously 
impaired, and its rights, pnvileges, and independence have been 
alarmingly outraged, and most unconstitutionally violated 

(Signed by the Luke of Newcastle, Lords Kenyon and Abingdon ) 
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Because the principles of this Bill aije carried to an extent that 
will give an undue pieponderance to the popular branch of the 
Legislature, and by theieby endangering the privileges of this House, 
and the legitimate power and prerogatives of the Crown, may m 
the end destroy that balance, on the maintenance of which depend 
the existence of the Constitution and of the settled 'institutions 
of the countiy 

(Signed by Lord Metros and fourteen Peeis ) 

We protest against the doctrine that any individual or cfirpoiate 
body can be justly deprived of any rights which have been legally 
enjoyed either delinquency must have been proved, or com- 
pensation must have been given, before the sacrifice was exacted, 
upon this principle Parliament pioceeded m approving the purchase 
of the heritable jurisdictions in Scotland, and m a moie recent and 
analogous instance, compensation was given to individuals and to 
corporate bodies m Ireland, for the deprivation of their right of 
returning members 

(Signed by Loid Mansfield and fcwenty-foui Peeis ) 

Because by the ancient laws and constitution of this realm the 
House of Peeis is entitled to exercise a free and uncontrolled 
judgment m framing, altering and amending Bills m Parliament, 
before they can attain the validity of law, and because the said 
pnvilege has been invaded and lendered of none effect by the un- 
constitutional advice given to lus Majesty (advice which is not denied 
by his seivante) to create peeis m sufficient numbers to control the 
decision of this House, and consequently to secure an unconstitutional 
majonty m favour of this measiue 

(Signed by Lord Salisbury and twenty-seven Peeis ) 

Because some of the enactments of tine Bill aic to be earned into 
execution by calling for aid (and that m not a few cases largely) on 
that fund which, undei the denomination of poor lates, is levied for 
the maintenance and suppoit of the aged, the lnfnm and the needy 
, and in all instances, must females, and those otherwise dis- 
qualified, be thus exposed,, to a paitial and aibitiary tax on the 
pioperty that they occupy 01 possess 
(Signed by Loid Malmcsbmy and ten Peeis ) 

(Loids Journals, June 4, 1832 , Bogeis, P L in 84-107 ) 



XLVIII 


THE PREROGATIVE OF MERCY 

‘ 7 Will IV and 1 Viet, Cap. 77, 1837. 

“ Whereas it is expedient to assimilate the Practice of the Central 
Cnmyial Court to other Courts of Criminal Judicature within the 
Kingdom of England and Wales with respect to offenders liable to the 
punishment of Death ” Be it therefore enacted by the Queen’s Most 
Excellent Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, That from and after the 
passing of this Act it shall not be necessary that any Report Bhould 
be made to Her Majesty, Her Heirs and Successois, in the Case of 
any Prisoner convicted before the said Central Criminal Court, and 
now under Sentence of Death, or who may be hereafter convicted 
before such court and sentenced to the like Punishment, previously to 
such sentence bemg carried into execution any Law, Usage, or 
Custom to the contrary notwithstanding 

VI Provided always, and be it enacted, That nothing m this Act 
contained shall affect Her Majesty’s Royal Prerogative of Mercy 
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CASES 

i 

SKINNER n THE EAST INDIA COMPANY 
18 Chatles II , 1666 

[Tina case, like that of Slinky v Fagg (see p 230), raised important 
issues as to the loyal preiogative, parliamentary privilege, and tlie juris- 
diction of the House of Louis, and caused a violent quarrel between the 
two Houses of Parliament The facts are clearly explained m Hallam, 
CH in 21 Significant points are (1) the reference of the Petition of 
Thomas Skinner for redress by the King in Council to the House of Lords , 
(2) the determination of the Loids to act on the leference and to exercise 
an anginal junsdiction m a civil ca=e , (3) the opposition of the Commons 
to this claim, the counter-asseition of their privilege, and then champion- 
ship-^ the cause of the East India Company The sharp quairel between 
the two Houses lasted fiom November, 1666, to Februaiy 22, 16?$ , and 
n hen it threatened to block all business, was only ended by the inter- 
vention of the King, who persuaded both HouseB to diop the quarrel and 
erase all records of it from then lespective journals It is noticeable that 
in the printed journals those of the Commons give the King’s Speech and 
the resolution adopted, whereas those of the Loids show a blank Further, 
owing to the completeness with which the Lords obliteiated the records, 
their printed journals invariably lepresent all references to the dispute by 
a row of asterisks But with the help of the MS Minute Book and other 
papers, these have now been deciphered, and are printed in H M C R vni 
App pp 107, 165-174, which should be consulted by all who desire full 
information Though the Lords technically refused to waive their original 
claim as a fact, they ceased lienceforwaid to claim oi exercise an original 
j ui lsdiction in civil cases w hei e the parties w ei e Commoners See generally 
Hallam , op ait , Pile, H L 272-307 , Haujravt, H J L (Preface) , S T 
vi 710-770, Hatsell, Precedents, m , Hrnfn, HBD n , Macgueen, 
AJL 1-17, 81-90 Buef notes of the debates will be found m Grey's 
Debates, v ol i ] 
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Whereas upon the petition of Thomas Skinner merchant, Betting 
forth his sufferings under the haibarous oppressions of the East India 
Company, his majesty was giaciously pleased by ordei of the 27th 
of August last to defei the clearing of the mattei for erecting a court 
to determine affairs of this nature till the second meeting of this 
board at Whitehall, and m regard the said Company have slighted 
the ordeis of this Board, and not complied with any references or 
mediations, designing to wear out the Petitioner’s life in tedious 
attendances , he did by his Petition this day lead at the hoaid, 
humbly pray that the said Couit may he now elected to lelieve the 
petitioner accenting to justice, and put a period to his gnevances 
Whereupon Ins majesty present m Council did order, That his gTace 
the Lord Aichbishop of Canterbury, the Lord Chancellor, Lord Pnvy 
Seal, and the lord Ashley do send for the Governor and some of the 
Members of the East India Company, to treat with them and to 
induce them to give the said Mr Skmnei such reasonable satisfaction 
as may m some measure be answerable to the loss and damage he 
hath suffered under them (Signed) John Nicholas 

March 23, 1866— (8, T vi 711) 

ii 

To the Hououiable the Commons of England in Paihament 
assembled The humble potition of the Governor and Company 
of the Meichants of London, trading to the East Indies 
Humbly sheweth 

That Thomas Skinner lately exhibited a Petition to the light 
honourable the Lords spuitual and tempoial m Paihament assembled, 
against yonr Petitioners (many of which aie and were membeis 
of this honourable House, when the said Petition was exhibited) for 
injuries pietended to be done by youi Petitioners’ factor in the East 
Indies all which matters (excepting what concerns the island) 
aie matteis cleaily deteimmablo in his majesty’s ordinary courts 
of law, as by the judges attending their loidslnps, hath been resolved 
and lopoitcd And for the island the same is parcel of the dominions 
of a foieign punce, and so the light theieof only determinable by 
the laws of that pimee That though the Petitioners did humbly 
tendei a plea to then loidships, for that the Petition was m nature 
of. au ongmal complaint (concerning commoners only) and not 
brought to their lordships by Writ of Enoi, or Bill of Review, or 
any way of Appeal, and that the matters therein were relievable in 
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the courts of Westminst^. Hall . yet tfeeir lordships have been, 
pleased not only to give a hearing m all the matters in the said 
Petition contained, but have denied to grant the Petitioneis a com- 
mission, 01 so much as tune to send for then witnesses now inhabiting 
upon the place, where the injuries were pretended to he done, and 
without Miose testimony it was impossible for the Petitioners to 
make their defence. That upon the said hearing, their lordships 
were further pleased to appoint a Committee to assess damages against 
youi. Petitioners, which Committee is now pioceedmg thereon ac- 
coidmgly, wheieby several members of this honourable house, who 
aie of the said Company as well as other your Petitioners, may be 
highly detnmented All which proceedings, as yoiu humble Peti- 
tioneis humbly submit to your honourable judgments, are against the 
laws and statutes of this nation, and custom of Parliament, In 
tendei consideration wheieof, and foiasmuch as these unusual and 
extiaoidmaiy pioccedmgs of then loidslnps aic not only grievous to 
youi petitioneis at piesent, but may also he a piecedent of ill con- 
sequence to all the Commons of England heieafter, and foiasmuch as 
youi petitioneis have no way of lehof in this case than by making 
their humble addie&ses to this lionouiable house, youi Petitioners do 
therefoie most humbly piny, that youi lionouis will be pleased to 
take the premises into youi giave consideration, and to mteipose 
with then lordships foi your Petitioners’ lehef therem, in such way 
and mannei as to your gieat wisdoms shall seem meet And your 
Petitioneis, as m duty hound, shall pray, etc 
jgigned by the Oidei, and in the name of the said Governor and 
Company, Robert Bbackborne, Sec 

The Loids voted tins Petition “to be a scandalous Libel against the 
House of Peel s ” 

ill 

RESOLUTIONS OF THE HOUSE OF LORDS 

(1) That the House of Commons entertaming the scandalous petition 
of the East India Company against the Loids House of Parliament, 
and then pioceedmgs, examinations, and votes theieupon had and 
made, aie a broach of the pnvileges of the House of Peers, and con- 
tiaiy to the fair correspondency which ought to be between the two 
Houses of Pai hitmen t, and unexampled in formei times 

(2) That the House of Peeis taking cognizance of tlic caus^ of 
Thomas Skinner merchant, a person highly oppiessed and injured m 
East India by the Governoi and company of mei chants of London 
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trading thither, and ovcr-iulmg the plea wf the said Company, and 
adjudging £5,000 damages theieupon agamat the said Governoi and 
Company, is agreeable to the laws of the land, and well wairanted by 
the law and custom of Parliament, and justified by many parliamen- 
tary precedents, ancient and modern 


RESOLUTION'S OF THE HOUSE OF COMMONS 

n 

(1) That the proceedings of the House of Lords, upon the petition 
of Thomas Skinnei, merchant, against the governor and company 
of merchants of London trading to the East Indies, Sir William 
Thompson, and several other niembeis of the House of Commons, 
are a breach upon the pnvilege of the House of Commons 

(2) That the House of Lords assuming and exercising a jurisdiction, 
and taking cognizances of the matters set forth and complained uf in 
the petition of Thomas Skinnei, Meichant and their Lordships’ 
over-ruling of the plea of the said Governor and Company, put into 
the juiisdiction of the said House of Lords, the said cause coming 
before the House ongmally only upon the complaint of the said 
Thomas Skinnei, and the matters m the said petition complained of, 
concerning the taking away of the said petitioner’s ship and goods, 
and assaulting Jus person, being rclievable in the ordinary courts of 
law, is contiary to the law of the land, and tends to the depnvmg 
of the subject of the benefit of the known law, and the introducing 
of an ai Library way of piocoeding 

(3) That the House of Loids, m the cause depending before them, 
upon the petition of Thomas Skmner allowing of affidavits 
taken before masteis of the Chancery, and a judge of the Admiralty, 
as pioof m the said cause, wherein also tho Governoi and Company 
had no liberty to cross-oxammc the said persons malung such 
affidavits , and the House of Loids not granting a commission to tho 
said Governoi and Company for the examination of their witnesses, 
the same being desired by the said Governoi and Company is illegal, 
and a gnevance to the subject 

Resolved — That whosoevei shall be aiding oi assisting m putting 
the older oi sentence of the House of Loids, m the case of Thomas 
Skmner against the East India Company, in execution, shall he 
deemed a betiayei of the lights and hbeities of the Commons of 
England, and an infringer of the privileges of this House 

(May 9, 1669 ) 
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(1) That it is an inherent Tight of every Gpmmoner of England, to 
piepaie and piesent petitions to the House of Commons, in case of 
grievance, and the House of Commons to leceive the same 

(2) That it is the undoubted Right and Privilege of the House of 
Commons to judge and determine touching the nature and mattei of 
such petitions, how far they are lit or unfit to be received 

(3) That no Court whatsoever hath power to judge oi censuio any 
petition piepared for, oi piescnted to, the House of Commons, and 
ieceiv«d by them, unless transmitted from thence, oi the matter com- 
plained of by them 

(4) Whereas a petition by the Governor and Company of Merchants 
tiadmg to East India was piesented to the Houbs of Commons by 
Sn Samuel Bainardiston and others, complaining of gnevances theiem 
— which the Lords have censuied, undei the notion of a scandalous 
papei or libel — the said censuie and pioceedmg of the Lords against 
the said Sn Samuel Bamardi&ton aie contiaiy to, and m subversion 
of, the Rights and Puvileges of the IIouso of Commons, and Libeities 
of the Commons of England 

(5) That the continuance upon recoicl of the judgment given by the 
Lords, and complained of by the House of Commons, in the last session 
of this Pailiamcnt, in the case of Thomas Skinner and the East India 
Company, is prejudicial to the Rights of the Commoneis of England 

(December 7, 1669 ) 


THE KING’S SPEECH 
Loids and Gentlemen, 

I did veiy earnestly lecommend to you, the othei day, that 
you would not suffer any differences between yourselves to be revived 
. I remember very well, that the case of Shmnei was first sent by 
me to the Lords I have, theiefoie, thought myself concerned to offer 
to yon, what I judge the best and safest way to put an end to the 
difference, and, indeed, I can find no other I will myself give 
present older to raze all Recouls and Entries of this matter, both in the 
Council-books and m the Exchequei , and do desne you to do the like 
in both Houses, that no mommy may lemain of this dispute between 
you And then, I hope, all future appiehensions will be secured 
Resolved That, m obedience to His Majesty's command, in his 
speech, a Razuie oi Yacat he made, m the Journals of this House, 
of all the matters theiem contained, relating to the business between 
the East India Company and Bhmnei which was accordingly done in 
the House 

(OJ Febiuaiy 22, 1669 ) 
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It hath already been obscived to youi Lordships, that this cause 
is not negatively, to wit, it comes not bcfoie your Loidships ns 
matter of evidence to the King, iiot as mattei of favoui, but is 
brought to you by way of complaint, by one Commoner against 
another, aa supposing your Lordships to he pioper judges, puma 
mstantia, to hear and determine tho cause, as it hath been summaiily, 
and without such legal trial as by Law ought to have been had m 
such a case The Common Law is that by which Justice is to 
he administered, and whatevei is done without this Law, by way 
of judgment, is done against it The giand work of all which I 
shall faithei say is expi eased m the vote itself, that the suit is a 
common plea, it concerns not the King in his inteiest, nor any dime 
and “a common peison” in this mattei is eveiy peison under 
the King, noble 01 ignoble and it extends to ecclesiastical as 
well as secular jurisdictions and interests . This being piemised, 
I say, non i ecui ) itui ad exti aoi dmai mm i emedium nisi deficiente 
ordinal 10 , The Petitionei might have had Ins ordinary remedy m 
the mfenoi Courts and therefore need not, nor ought, to fly to 
an unusual and extiaoidinaiy remedy By this way of pioceed- 
mg, the subject loses that legal and indifferent way of tnal, which 
the Law hath provided foi him, by Jiuors of his own condition, 
which is as much his light, yea his bnth light and inheiitance, as his 
lands are , . Tins way of tnal is his fence and piotection against 
all stoims of power theiefoie the Commons aie careful (even) 
to jealousy, that this then liberty and buckler be not taken from 
them But by Lhis way of proceeding before your Lordships all 

these advantages aie lost, foi the tnal of fact and of Law, the office 
of the Judge ai(d Juior, aio confounded. Again, m case an 
erroi be committed in the pi oceedmgs, he the same evei so un- 
just, whether in fat(, 01 m Law yet he is without all 

remedy in the way of proceeding Again, the way of proceeding 
summaiily by English Petition, and without tnal by Jury, is against 
scveial Statutes and Declarations in Pailiament by the Lords them- 
selves (Here aie examined at' length 9 Hen III ch 29, “Magna 
Charta”, 5 Edw III ch 3, 25, 'd Edw III ch 4, 42, Edw III 
ch 2, 4 , Hen IV ch 23, 15, etc^j I next say, this power now 
claimed and used m tins case by the 'Lords, is a lessening or “ em- 
hlemissement ” of the King’s Royalty, to^jjse the woids of the Act, 
since if eithei paity hath cause to *&t)mplam m Parliament 
of the Judgment as erroneous, he cannot do it ’’’fey petition in. Paiha- 
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ment, but must bring a -\y?it of enor in Parliament m the Kin g’s 
name, and undeT the King’s seal to nuthouse the party’s complaint, 
and the juiisdiction of the Lords, and of the Coiut This is not 
a formality 'only, but the ill infeiences and consequences diawn. from 
the neglect of it go farther than at first sight appears, vu that the 
subject, oil ongmal petition to him, should have jurisdiction over the 
estate and person of his fellow-subject Now the question in the 
writ of erroi befoie the Loids is this regularly, viz admitting all facts 
to be up they are alleged, whether the Law he as is adjudged in the 
inferior Courts, or that the proceedings have been otherwise than by 
Law they ought to have been It is considerable to the Lords 
themselves, whethci this jurisdiction be not as disadvantageous to 
themselves as to the Commoners , let them consider whether it he not 
most for the interest and safety of their estates for them to be tried 
by Jiuois sworn to be tued theie, wheie if injustice be done, 
redress may be had, or there where, if wiong be done, it shall be to 
the day of doom Last of all, it is cleai that where the jurisdic- 
tion is changed, the Law is changed, as appears by all the instances 
of tnal r appeal, pioceedmg, judgment, and execution, fact and law, 
equity and law, all blended together, and indifferent and arbitrary 

(Fiom Seijeant Maynard’s Speech, to tlie Loids on behalf of the 
Commons. C.J Ap 17, 1671, and Grey’s Debates, i 446-462) 


II 


BUSHELL’S CASE 
22 Chailes II , 1670 


[Edward Bushell had bean ono of a jury who acquitted William Penn 
and William Mead at tlie Old Bailey Sessions, and had been fined by the 
Recorder 40 marks, and committed in default of payment to prison The 
return to a writ of habeas corpus stated that the pusoner was committed 
or ndmg" conU a plenum et mamfestam emdentiavi, et conti a, diiechojum 
ounce m imUna legu” Chief Justice Vaughan, m a luminous and 
Inatoiic judgment, the salient passages of which are given m the excerpt 
ruled that the return was insufficient and thereby established the im 
inunity of the jury from fines for their verdict On the impoitance of the 
case with refeience to the Ubeity of the subject, and the various legal points 
“7 0U Q ‘ of aee lhal <™> OH m 9 et seg , Btoom, C L 111 J scg , 

rr 7 V1 ™ d f 2 ,’ 999 d ** ’ Fms V th > Hlstor y Tiial by Jury 

Ilawlins , Pleas of the Giown, u ] J y » 
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The king’s wilt of Habeas Coipus, dat 9 die Hoverabris, 22 
Cai 2, issued out of this court directed to the then Sheriffs of 
London, to have the body of Edwaid Bushcll, by them detained m 
Prison, together with tlio day and cause of his caption and detention, 
on Friday then next following, befoie this court, to do and leceive as 
the court should considei , as also to have then the said wnt in 
couit 

In the present case it is returned, That the prisoner, hemg a jury- 
man, among otheis charged at the Sessions Couit of the Old^Bailey, 
to try the issue between the king, and Penn, and Mead, upon an in- 
dictment for assembling unlawfully and tumultuously, did “contia 
plenum et mamfestam evidentiam,” openly given m court, acquit the 
pnsoners indicted, m contempt of the king, etc 

The court hath no knowledge by this return, whether the evidence 
given were full and manifest, or doubtful, lame, and daik, or, indeed, 
evidence at all material to the issue, because it is not returned what 
evidence m particular, and as it was delivered, was given Por it is 
not possible to judge of that rightly, which is not exposed to a man’B 
judgment But hero the evidence given to the jury is not exposed at 
all to this court, hut the judgment of the Court of Sessions upon 
that evidence is only exposed to us, who tell us it was full and 
manifest But our judgment ought to he grounded upon our own 
inferences and understandings, and not upon tlieus 

It was said by a learned judge, If the jury might he fined for 
finding agamst manifest evidence, the leturn was good, though it did 
not impress what the evidence particularly was, whereby the court 
might judge of it, because returning all the evidence would be too 
long A strange reason For if the law allow me remedy for wrong 
imprisonment, and that must he by judging whether the cause of it 
were good, oi not, to say the cause is too long to be made known, is to 
say the law gives a remedy which it will nut let me have, or I must 
he wrongfully imprisoned still, because it is too long to know tliat I 
ought to he freed? What is neeessaiy to amend, the law allows is 
never too long “ Hon sunt longa quibus mini ost quod demere 
possis,” is as true as any axiom of Euclid Besides, one manifest 
evidence returned had sufficed, without leturmng all the evidence 
But the other judges weie not of his mind 

If the return had been, That the juion, were committed by an 
order of the Court of Sessions, because they did, “minus juste," 
acquit the persons indicted Or because they did, “ contra legem,” 
acquit the persons mdicted Or because they did, “ contia saciamen- 
tum suuni,” acquit them 
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The judges cannot upon»the piesent more fudge of the legal cause 
of their commitment, than they could if any of these causes, as 
general as they are, had been returned for the cause of their commit- 
ment And the same argument may be oxactly made to justify any 
of these returns, had they been made as to justify the present return, 
they being" equally as legal, equally as certain, and equally as far from 
possessing the court with the truth of the cause and in what condi- 
tion should all men be for the just liberty of their persons, if such 
causes* should be submitted sufficient causes to remand persons to 
prison 

I would know whether anything be more common than for two 
men students, barristers or judges, to deduce contiaiy and opposite 
conclusions out of the same case in law 1 And is there any difference 
that two men should infer distinct conclusions from the same testi- 
mony? Is anything more known than that the same author, and 
place m that author, is forcibly uiged to maintain contrary conclu- 
sions, and the decision hard, which is in the light? Is anything 
more frequent in the controveisiee of religion, than, to press the same 
text for opposito tenets? How then comos it to pass that two 
persons may not appiehcud with leason and honesty, what a witness, 
or many, say, to piovo in the undeistandmg of one plainly one thing, 
but in the apprehonsion of the other, cleaily the contrary thing? 
Must therefore one of these merit fine and imprisonment, because 
he doth that which he cannot otherwise do, preserving his oath and 
integrity ? And this often is the case of the judge and jury 

I conclude theiefore, That this return, charging the prisoners to 
have acquitted Penn and Mead, against full and manifest evidence, 
first and next, without saying that they did know and believe that 
evidence to be full and manifest against the indicted persons, is no 
cause of fine 01 imprisonment 

And by tbe way I must here note, That the Verdict of a Jury, 
and the Evidence of a Witness aie veiy different things, m the tiuth 
and falsehood of them a witness sweais but to what he hath heard 
or seen, generally or moie largely, to what hath fallen under Ins 
senses But a juryman swears to what he can mfei and conclude 
from the testimony of such witnesses, by the act and foice of his 
undeistandmg, to bo the fact inquired aftei, which differs nothing m 
the leason, though much in the punishment, from what a judge, out 
of various cases consideied by him, mfeis to bo the law in the ques- 
tion before him The woids, that the juiy did acquit, against 

the dnection of the couit, in matter of law, literally taken, and de 
piano, are insignificant and not intelligible, for no issue can be joined 
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of m matter of law, n<$ jury can. be charged with the trial of matter 
m law barely, no evidence evei was, or can be given to a jury of 
what is law, or not , nor no such oath can he given to, or taken by, 
a jiuy, to tiy matter in. law , noi no attaint can he for such a false 
oath if the judge having haaid the evidence given m court (for 
he knows no other) shall tell the jury, upon this evidence, The law is 
for the plaintiff, or for the defendant, and you aie under the pain of 
fine and impiisonment to find aceoidmgly, then the jury ought of 
duty so to do foi if the judge, from the evidence, slialbby his 
own judgment fiist resolve upon any tnal what the fact is, and so 
knowing the fact, shall then resolve what the law is, and older the 
jury penally to find accordingly, what either necessary or convenient 
uses can be fancied of juries, 01 to continue trials by them at all? 
. . And liow the jury should, m any other manner, according to 
the couise of trials used, find against the direction of the court m 
matter of law, is really not conceptible , . 

But the reasons are, I conceive, most clear, that the judge could 
not, nor can fine and impiison the jury in such cases 

Without a fact agreed, it is as impossible for a judge, 01 any other, 
to know the law relating to that fact or direct concerning it, as to 
know an accident that hath no subject 

Hence it follows, that the judge can nevoi direct what the law is 
in any mattei controveited, without fiiBt knowing the fact, and then 
it follows, that without Ins pievioiis knowledge of the fact, the jury 
cannot go against Ins duection in law, for he could not direct 

But the judge, qud judge, cannot know the fact possibly but^from. 
the evidence which the jury have, but (as will appear) he can never 
know what evidence the juiy have, and consequently he cannot know 
the matter of fact, nor punish the jury foi going against then 
evidence, when ho cannot know what then' evidence is 

It is tiue, if the juiy were to have no othei evidence for the fact, 
hut what is deposed in court, the judge might know their evidence, 
and the fact from it, equally as they, and so dnect what the law were 
m the case, though even then the judge and juiy might honestly 
differ m the result fiom the evidonce, as well as two judges may, 
which often happens But the evidence which the juiy have is much 
othei than that foi — 

( 1 ) Being returned ot the vicinage, whence the cause of action 
anseth, the law supposetli them thence to have sufficient knowledge 
to try the matter m issue (and so they must) though no evidence 
were given on either side in court, hut to this evidence the judge is a 
stranger 
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(2) They may have evidence from their own peisonal knowledge, 
by which they may be assuied, and sometimes are, that what is 
deposed in couit, is absolutely false but to this the judge is a 
stiangei, and he knows no moie of the fact than he hath learned m 
court, and perhaps by false depositions, and consequently knows 
nothing 

(3) The juiy may know the witnesses to be stigmatized and infamous, 
which maybe unknown to the paities, and consequently to tlio couit 

(4) in many cases the juiy aie to have views necessarily, in many, 
by consent, foi then better information , as to this evidence likewise 
the judge is a strangoi 

(5) If they do follow his duection, they may be attainted and the 
judgment leversed foi doing that, which if they had not done, they 
should have been fined and unprisoned by the judge which is un- 
leasonahle 

(6) If they do not follow his duection, and be therefore fined, yet 
they may be attainted, and so doubly punished by distinct judicatures 
foi the same offence, which the common law admits not. 

A fine reversed m Banco Regis foi infancy, pei mspectionem et per 
testimonium del 4 fide dignoium After upon examination of divers 
witnesses in chancery, the supposed infant was proved to be of age, 
“tempore finis levati,” which testimonies were exemplified, and given 
m evidence after in Communi Banco in a wilt of entry m the quibus 
there brought And though it was the opmion of the couit, that those 
testimonies were of no forco against the judgment in the Kmg’e- 
Bench, yet the jury found, with the testimony m chancery, against 
duection of the couit, upon a point in law, and their veidict after 
affirmed m an attaint brought, and after a writ of right was biought, 
and battle joined 

(7) To what end is the juiy to be returned out of the vicinage, 
whence the cause of action anseth? To what end must hundiedors 
be of the jury, whom the law supposeth to have neaier knowledge of 
the fact than those of the vicinage m geneial To what end aie they 
challenged so scrupulously to airay and pole? To what end must 
they have such a certain fieehold, and he “ probi et legales homines,” 
and not of affinity with the paities concerned ? To what end must 
they have in many cases the view, foi their exactei information 
chiefly? To what end must they undergo the heavy punishment of 
the villainous judgment, if after all this they implicitly must give a 
verdict by the dictates and authority of anothei man, under pain of 
fines and imprisonment, when sworn to do it to the best of their own 
knowledge ? 
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A man cannot see lfy another’s eye, n?r heai by another’s ear, no 
more can a man. conclude or rnfei the thing to be lesolved by another’s 
understanding 01 reasoning , and though the veidrct be right the juiy 
give, yet they being not assured it is so fioin their own understand- 
ing, are forsworn, at least in foi o conscientice 

(9) It is absuid a jury should he fined by the judge for going 
against their evidence, when he who fineth knows not what it is, as 
wheie a jury find without evidence, m court of either side, so if the 
jury find, upon their own knowledge, ns the comse is if the defendant 
plead solvit ad diem, to a bond pioved, and offeis no pioof The 
juiy is directed to find for the plaintiff, unless they know payment 
was made of then own knowledge, according to the plea 

(After reviewing m detail the eases and objections 11 out of the ancient 
and modern books ”) 

The Chief Justice delivered the opinion of the court, and accord- 
ingly the pnsoneis were dischaiged 
{Vrnyhm, Reports, 136 et seq ST vr 999-1260) 

III 

THOMAS v SOBBELL 
25 Charles II , 1674 

[This was a case which involved the dispensing power of the Ciown By 
statute (12 Charles II c 20 and 7 Edwaid VI c 5) to sell wine on retail 
without a licence was forbidden James VI had gianted the Vintners’ 
Company, of whom Sorrell was one, a patent with power to sell wine non 
obstante the statutes Was the Dispensation conveyed m the letters patent 
valid 1 Lord Chief Justice Vaughan’s judgment, which decided that it 
was, is remarkable for its learning and its ingenious and subtle reasoning, 
but “ perhaps it was impossible to state the law lh a clear and satisfactory 
form ” (Anson) As with Qoddmi v Saks (p 245), the matter has only 
a historic interest as showing the view taken by the courts m the seven- 
teenth century, for aftei the Bill of Rights “ the doctrine of non obstante 
. abdicated Westminster Hall when King James abdicated the King- 
dom ” See Fmiyltcm’aRepoits, 330 et seq , Atmn, L 0 i 300, n 31 , Hallam , 
GH m 60] 

I observed not that any steady lule hath been diawn fiom the 
cases cited to guide a man’s judgment, where the king may or may 
Eot dispense m penal laws, excepting that old rule taken from the 
case of 11 H 7 “That with malum ptohthium by stat the king 
may dispense, but not with malum per se " But I think that rule 
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hath more confounded menls judgments on that subject, than rectified 
hem Yet I conceive that case, and the instances given m it, rightly 
understood, to he the best key afforded by our books to open this 
daik learning (as it seems to me) of Dispensations I agiee that 

with malum pi ohibitum by stat indefinitely undeistood, the long 
may dispense But I deny that the king can dispense with every 
malum pi ohibitum by statute, though piolnbited by statute only 
So it is generally tiuo that malum per se cannot be dispensed with , 
but th«nce to mfei (as many do) that eveiy malum which the long 
cannot dispense with is malum per se is not true Wien the 

suit is only the king’s, but for the benefit and safety of a third 
person . the lung cannot release, discharge 01 dispense with the 

suit, but by consent and agreement with of the party concerned 
and by the same 1 cason other penal laws, the bleach of which are 
to men’s particular damage, cannot bo dispensed with And the 

reason why the lung cannot dispense in such cases is, not only aB 
nuisances are conti a bonum publicum , but because if a Dispensation 
might make it lawful to do a nuisance the person damaged 
would bo deprived of Ins action No non obstante can dispense 

in these cases, and many the like, for that were to giant that a man 
should not have lawful actions brought against him which tho 
king cannot giant As to the second question , admitting King 
James might have dispensed with paiticulai poisons foi selling wins 
by letail whether he could dispense with a Corporation? 

First, that the nature of tho offence is such as may he dispensed 
with,^seems clear m reason of law, and by constant practice of 
licensing particular persons 2 Whore the lung can dispense with 
paiticular poisons, he is not confined to number 01 place, but may 
license as many, and m such places, as he thinks fit I must 
say, as my Brother Atluns observed before, that m this case the 
Plaintiffs council aigue agamst the king’s Pieiogative, foi the extent 
of his Prerogative is the extent of his power, and the extent of his 
power is to do what he hath will to do, accoiding to that, ut summon 
pnteatatis Regis est piosse quantum velit sic magnitudmis cst velle 
quantum potest , if theiefoie the lung have a will to dispense with a 
Corpoiation, as it seems King James had in this ease, when the 
patent was gianted, hut by law cannot, Ins power, and consequently 
his Proiogative, is less than if lie could Malum P) ohibitum is that 
which is piolnbited pel le statute Pei le Statute is not intended 
only an act of Pailiamont, hut any obliging law of constitution, ag 
appeals by the case 

(From Chief Justice Vaughan’s Judgment, Vaughan’s Reports, 331-3G9,) 
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SHIRLEY v FAGG 
27 Chailes II, 1675 

[Six years after tlie violent quaiiel between the two Houses of Parlia- 
ment m the case of Skmnei v The East India Company, a second equally 
violent quariel broke out, and, as with tlie pievious case, the cause had its 
origin in a disputed claim of jurisdiction Sn John Fagg, a member of 
the House of Commons, had obtained a verdict against Dr Thomas Shirley 
m tho Court of Chancery Shnley, by a petition, brought the case on 
appeal before the House of Lords, who ordeied Fagg to appear and answer 
at their bar The House of Commons promptly espoused Fagg’s cause, 
contending (1) that membeiB of their House weie exempted by privilege 
fioin legal process during the session of Pailiament , (2) that the Lords 
had no appellate jurisdiction m Equity cases The Lords replied with a 
contention (1) that an appeal to their House lay from all inferior courts 
(2) that the claim of puvilege could not bar their right to do justice As 
both Houses were determined to maintain what they conceived wem tlieir 
privileges, the quanel lesolved itself into a sharp stmggle between tbe 
two blanches of the lcgwlatuie to asseit by arrest and countei-airest tbe 
interpretations of their respective privileges, m which the important 
issue as to whether the Lords had an appellate jurisdiction in Equity cases 
was almost ignoied Tho main phases of the quarrel, illustrating the 
summary methods adopted to enforce the views of each House, have 
a historic interest, and can be followed m the excel pts given from the 
Journals A senes of fruitless conferences, even when aided by the efforts 
of the King to restore haimony, ended in a complete dead-loch Nor did 
a pioiogation fiom June 9 to October 13 lull the quarrel, foi both 
Houses promptly renewed their conflicting claims when Parliament re- 
assembled The dispute only received its quietus with the prolonged 
prorogation from November 22, 1675, to February of 1677 As the House 
of Lords in Sk inner v The East India Company lefiwed to admit that it 
was beaten, so now the Commons declined fonnally to abandon their 
claims As a tact, however, the Loids had won Dr Shirley did not 
pursue Ins petition, but the Lords henctfoiwaid exercised without protest 
an ajipellate jurisdiction m Equity cast's Sec Eallam, C H in 25 et 
sey , ST vi 1122-1189, Hatsell, Precedents, Eaujiave, HJL , Pike , 
HL 279-307, Ilutjen, PL l 49,52-54] 

Resolved, That a message ho sent to the Loids, to acquaint them, 
that this House hath leceived information, That theie is a Petition, 
of appeal depending before them, at the suit of Thomas Shirley, Esq 
against Sir John Eagg, a member of this House, to which petition, 
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ho is, by order of the House of Lords, directqji to answer on Friday 
next , and to desire the Lords to have a regard to the privileges of 
this House 


(Commons Journal, May 6 , 1675 ) 

The House (of Loids) agreed with the Committee in this Declara- 
tion and oidered the same to be entered into the Journal-book of 
this House as their Declaration, viz — 

That it is the undoubted right of the Loids in judicature, to 
receive? and deteiimne m tune of parliament, appeals fiom inferior 
couits, though a inemboi of either House be concerned, that there 
may be no failuro of justice in the land. 

(Lords Journals, May 6, 1675 ) 


THE SPEAKER’S WARRANT FOR THE 
ARREST OF SHIRLEY 

By virtue of an ordei, made the 12th day of May, 1675, by the 
Honourable the Houso of Commons assembled m Parliament, theso 
aie to requue and authorise you forthwith to apprehend Dr Thomas 
Shirley, and bring before the House, to answer his breach of privilege, 
m piosecutmg a suit, by petition of appeal, in the House of Lords, 
against Sir John Fagg a member of this House • and for so doing 
this shall be your warrant Given under my hand on Friday the 
14th day of May m the 27th year of the reign of our Sovereign 
LoidKrog Charles the Second, etc Edward Seymour, Speaker 

Annoquo Domini, 1675 

To Sir James Nortkfolk Knight, one of his majesty’s serjeants- 
at-arms in ordinary now attending the hon. House of Commons, his 
deputy or deputies 

Resolved, That the appeal brought by Dr Slinley in the House of 
Lords, against Sir John Fagg, a member of this House, and the 
proceedings thereupon, are a breach of the undoubted right and 
pnvileges of this House. 

(Commons Journals, May 14, 1675 ) 

Wheieas Thomas Shnley Esq , his majesty’s physician m oidmary, 
hath a cause depending m tins House, by way of appeal against 
Sir John Fagg, a member of the House of Commons, and, by law 
and course of pailiamont, ought to have privilege and freedom fnftn 
arrest 
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It is ordered, by th^ Lords spiritual apd temporal, m parliament 
assembled, “That the said Thomas Shirley he, and he is hereby, 
pnvileged and protected accordingly, by the authority of this House, 
during the depending of his said cause m this House , and all persons 
■whatsoever are hereby prohibited from arresting or otherwise molesting 
the said T Slinley upon any pretence whatsoever, as they'and every 
of them will answer the contiaiy to this House ” 

(Lords Journals, May 14, 1675 ) 

The House aftei a sonous debate, made this doclfiration 
following 

The Lords do order and declare, That it is the undoubted right of 
the Loids, in judicature, to receive and determine, in time of 
pailiament, appeals from inferioi couits, though a member of either 
House be concerned therein, that there may be no failuie of justice 
in the land , and from this right and the exercise thereof, the Lords 
will not depart 

(Lords Journals, May 17, 1675 ) 

The matter of the Lords’ answer bemg debated, Resolved “ That it 
is the undoubted right of this House, that none of then members be 
summoned to attend the House of Lords during the sitting oi privilege 
of pailiament ” 

(Commons Journals, May 18, 1675 ) 

Sir Thomas Leo reports, from the Committee appointed to draw up 
Reasons to be ofiered at the Conference to be had with the Lords 
upon the Privileges of this House, contained m the Lords’ Answer to 
the last Message of this House, in the case of Mr Onslow, which 
Reasons weio twice read, and with some alterations at the cleik’s 
table (upon the question seveially put) agreed to . which are as 
follow, viz — 

1 “That by the laws and usage of pailiament, privilege of pailia- 
inent belongs to every member of the nouse of Commons, m all 
casos, except treason, felony, and breach of the peace , which hath 
often been declared m parliament, without any exception of appeals 
before the Lords 

2 “ That the icason of that pnvilege is, that the members of the 
House of Commons may fieely attend the public affairs of that House, 
without distuibance or mteiruption , which doth extend as well to 
appeals beforo the House of Peeis, as to proceedings m other courts 

3 “That by the constant course and usage of pailiament, no 
member of tlie House of Commons can attend the House of Lords 
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without the especial leave of that House first^ obtained, much less he 
summoned or compelled so to do 

i “If the Lords shall proceed to hear and determine any appeal 
where the paity neither can, noi ought to attend, such proceedings 
would be contrary to the lules of ju°tice 

5 “That the not doteimimng of an appeal against a member of 
the House of Commons, is not a failure of justice, but only a 
suspension of proceedings m a paiticular case, duiing the continuance 
of that parliament, which is but temporary 

6 “That m case it were a failure of justice, it is not to be 
remedied by the House of Lords alone, but it may be by act of 
parliament ’’ 

Then sir Trevor Williams repoits from the Lords, That he had 
attended, and denied a Conference with the Lords on the Privilege 
of this House, contained in the Lords’ Answer to the Message to this 
House, in the case of Mr Onslow And that the Lords will leturn 
an Answer by messengers of their own 

Mi Powle reports, from the Conference had with the Lords upon 
the subject matter of the former Conference, concerning the Warrant 
for apprehending Di Shirley, That the Lords had leturned an Answer 
to the Reasons of this House, delivered at the former Conference, and 
are as follow 

“The Lords have appointed this Conference, upon the subject 
matter of the last Conference, and have commanded us to give these 
Answers to the Reasons and other matters then delivered by the 
House of Commons 

“To the fiist Reason the Loids conceive, that the most natural 
way of being informed, is by way of question , and seeing a paper 
here which did reflect upon the privileges of the Loids’ House, their 
lordships would not proceed upon it till they were assured it was 
owned by the House of Commons But the Loids had no occasion at 
that time, nor do they now thmk fit to enter into the debate of the 
House of Commons being or not being proper judges m the case con- 
cerning the privilege of a member of that House , their lordships’ 
necessary consideration upon sight of that papei, being only, how far 
the House of Commons ordering (if that paper was thens) the appre- 
hension of Dr Shirley, for piosecutmg his appeal before the Lords, 
did enticnch upon their loidslnps’ both privilege and undoubted 
rights of judicature in the consequence of it, exempting all members 
of both Houses fiom the judicatuie of this the highest court of the 
kingdom, winch would cause a failuie of that supreme justice, not 
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admimstrable in any o^her court, and which their lordships will 
never admit 

“As to the second Reason, the LoidB answer, That they do not 
appiehcnd how the matter of this message is any reflection upon the 
Speaker of the House of Commons 

“ To the third Reason The Lords cannot imagine how- it call he 
apprehended m the least to reflect upon the House of Commons, for 
the House of Peers, upon a paper pioduced to their loidships, m foim 
of a warrant of that House, whereof doubt was made among the 
Lords, whether any such thing had been ordered by that House, to 
enquire of the Commons, whether such wanant was ordered theie or 
no? And without such liberty used by the Loids, it will be very 
haid for their lordships to be rightly informed, so as to preserve 
a good correspondence between the two Houses, which their lordships 
shall endeavour, or to know when warrants m the name of that 
House are true or pretended And it is so ungrounded an apprehen- 
sion, that their lordships intended any reflection in asking that ques- 
tion, and not taking notice m their Message of the complaint of the 
House of Commons owning that warrant, that the Lords had Bent 
their Messago concerning that paper to the House of Commons, 
before the Lords had received the said Commons’ complaint 

“But their lordships have great cause to except against the unjust 
and strained reflection of that House upon their loidships, m assert- 
ing that the question m the Lords’ Message could not he for informa- 
tion, as wo affirm, but tending to interrupt the mutual correspondence 
between the two Houses, which we deny, and had not the least 
thought of • 

“ The Lords have further commanded "hs to say, That they doubt 
not when the House of Commons haveAeceived what we have 
delivered at this Conference, they will be sensible of their error, in 
calling our Message strange, unusual, or impferthw^ntary Though 
we cannot but take notice, that tlieir Answer to ouf -Message, That 
they would considei of it, was the fiist of that kind that we can find 
to have come fiom that House ” 

The question being put, Whcthor the House be satisfied with the 
Reasons delivered by the Lords at the last Confeience 1 it passed m 
the negative 

Resolved, That a Free Confeience bo desned with the Lords upon 
the matter dohvered at the last Conference , and that the former 
managers do attend, and manage the Free Conference . . 

(Commons Journals, May 20, 1675 ) 
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Mr Seijeant Pemberton^ sir John Churcljill, Mr Serjeant Peck, 
and Mr Poitei, attending at the door, m obedience to the order of 
tins house, and being severally called in , Mr Speaker did severally 
acquaint them, that they were summoned to give an account to the 
house of their appealing as counsel at the bai of the House of Loids, 
in the piosecution of a cause depending upon an Appeal, wherein 
Mi. Dahnahay, a member of this house, is concerned , in the mani- 
fest breach of the order of tins house , and giving up, as much as in 
them lay, the rights and pnvileges of the Commons of England 
And liemg withdrawn, and the mattei debated . . Ordered, That 
Serjeant Pemberton, sir John Churchill, Mr Seijeant Pecky and 
Chailes Porter Esq be taken into custody of , the serjeant at aims 
attending this house, for their breach of the privilege of this house 
(Commons Journals, June 1 , 1675) 

The Lord Privy Seal repoitod the diaught of the ensuing order , 
which was read as followeth 


The House of Pecis being made acquainted by examination of two 
witnesses upon oath at their bar, that the lowci house of pailiameut 
had ordeied into custody of then serjeant, Mr Soijcant Peck, sir John 
Clmi chill, Mr Serjeant Pemberton, heard at then lordships’ bar, for 
doing then duty therein , and judging this to be a gieat indignity to 
the king’s majesty in this his highest court of judicature m this 
kingdom, and an unexampled usurpation, and breach of pnvilego 
against the whole House of Peers, and tending to the subversion of 
io government of this kingdom, and a transcendent breach on the 
rigbi and hbeity of the subject, which is not to be impeached but by 
due process of law, and bemg by the law of the land concerned in 
all lespeets to do themselves and any oppressed subject right , do 
ordei the gentleman usher of the black-rod attending this house 
to repair to any place or prison within the kingdom of England 
where the said persons, or any of them, or Mr Charles Porter 
counsellor at law, are, or shah be, detained or held m custody, and 
iom any person or persons detaining they, oi any of them, to de- 

black d f Ve T ° f i “ Wlth ° Ut fGCS ’ and tho sald usher of tlie 
black-rod is hereby empowered to call all peisons necessary to his 

“ d “to oi this „»„„t tilw 

a sufficitnl lutlmuVo^thafbdmlf 3 ^ thlS &bali be 

Jifrrxir ° id “' - — * *» * ™ 

(Lords Journals, June 1, 1075) 
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Mr Vaughan report^ That the Lord Ijhivy Seal did manage the 
Confeience, and had delivered the occasion and intent of the Con- 
ference Winch Mr Vaughan did report to the House, to the effect 
following, viz — f 

“The Loids do take notice of the House of Commons their ordei- 
mg into custody of their serjeant, Mi Serjeant Peck, sn John 
Chuichill, Mi Serjeant Pemberton, and Mr Chailes Porter, counsellors 
at law, assigned by their lordships to be of counsel m an appeal, heard 
at their Midships’ bar, m the case of sir Nicholas Crispe, agaujst the 
lady Bowyor, Mr Dalmahay, and otlieis The Loids m paihament, 
where his majesty is highest m his loyal estate, and where the last 
resort of judging upon Writs of Error, and appeals in equity, in all 
causes, and over all persons, is undoubtedly fixed and peimanently 
lodged 

It is an unexampled usurpation, and breach of pnvilege against 
the House of Peers, that their orders or judgments should he dis 
puted, or endeavoured to be controlled, or the execution thereof 
destructed, by the lower house of parliament, who are no court, nor 
have any authority to administer an oath, or give any judgment 
“ It is a transcendent invasion on the light and liberty of the 
subject, and against Magna Cliarta, the Petition of Right, and many 
other laws, which have provided, that no fieeman shall be imprisoned, 
or otheiwise lestiamed of his liberty, but by due process of law ” 
“This tends to the subversion of the government of this kingdom, 
and to the mtioducing of arbitrariness and disorder 

“ Because it is m nature of an injunction from the lower house, 
who have no authority nor power of judicature over mfenor subjects, 
much less over the King and Lords, against the orders and judgments 
of the supreme court " 

“ We are further commanded to acquaint you, That the Lords have 
thcrefoie, out of that justice, which they are dispensers of, against 
oppression, and breach of laws, by judgment of this court, set at 
liberty, by the Gentleman Usher of the Black Rod, all the said 
serjeants and counsellors, and prohibited the lieutenant of the Tower, 
and all other keopors of prisons, and gaolers, and all persons what- 
soever, from arresting, lmpiisomng, detaining, 01 otherwise molesting 
or charging the said gentlemen, or any of them, m tins case and if 
any person, of what dcgiee soevei, shall presume to the contrary, 
their lordships will exeicise the authority with them intrusted, for 
putting the laws m execution and we are further commanded to lead 
to you a roll of parliament in the first year of the reign of King 
Hen the fourth, whereof we have bi ought the original with us ” 
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And a debate arising thereupon , 

Resolved, That a Conference be desired with the Lords, upon the 
subject matter of the lost Confeienee 

Ordered, That Mi Speakei do issue his warrant to the Serjeant 
at Aims attending this House, for the appiehendmg Charles Porter, 
esq and bring him to the bar of this House, to answer the breach of 
privilege objected against him 

A petition of Sir John Fagg was read, submitting himself to the 
Hous^J and waving their pardon for his offence, and piaying, he might 
be released of his imprisonment 

Oidercd, That Sir John Fagg 1 be released and enlarged from his 
imprisonment in the Tower 

(Commons Journals, June 3, 1675 ) 

Then instead of putting the question, it was ordered, That this 
Honse will proceed upon no othei business (except what shall be 
recommended by his majesty) till they have received full satisfac- 
tion, and vindicated themselves in tins breach of their privileges 

Ordered, That the humble address of this House to His Majesty 
shewing, That wheieas this Honse dnectod the Gentleman 
Usher of the Black-iod to demand the peisons of Serjeant Peck, 
sir John Churchill, Serjeant Pemberton and Mi Charles Porter 
and in pursuance of that dnection, finding them to be com- 
mitted prisoners to the Tower of London by order of the House of 
Commons, repaired to sir John Robinson, his majesty’s Lieutenant 
of tjje Tower, and demanded them of bun, who lefnsed to deliver 
them otherwise than by order of the House of Commons , This 
Honse humbly desires his majesty, that he will be pleased to remove 
the said sir John Robinson fiorn that trust, and to appoint some 
othei person to he his Lieutenant of the Towei 

(Loida Journals, June 4, 1676 ) 

Sn Thomas Lee repoits, from the committee, the leasons agreed to 
be offered at the Confeienee to be had with the Loids, upon the 
matters delivered at the last Conference which weie twice lead , and 
with some amendments made at the table, severally agreed , and are 
as followeth, viz — 

1 Fagg had been imprisoned m the Tower by order of the House on Juno 1st 
foi “a breach of privilege” in that “without leave” he had “appeared in the 
Lords 1 House, and put m his anawei to the appeal of Dr Shirley” when JJie 
mattei of lus pnvilege was, at his instance, in question “in this House of 
Commons ” 
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“Your lordships having cleaned the laSfc Confeience upon matteis 
of high impoitance concerning the dignity of the king, and the safety 
of the government , the Commons did not expect to hear fiom your 
lordships at that Confeience, things so contiaiy to, and inconsistent 
with, the mattei upon winch the said Conference was desned, as weie 
then delivered hy your lordships 

“It was much below the expectation of the Commons, that, aftei 
a repiesentation in youi loidships’ message of matteis of so high 
importance, the paiticulai upon which the Conference was gnfanded, 
should he only the commitment of foui lawyeis to the custody of 
then own seijeant at aims, foi a manifest violation of the pnvileges 
of their House 

“But the Commons were much moie sinpused, when your lord- 
ships had mtioduced the Confeience, with an assuiance it was in 
ordei to a good coireapondancy between the two Houses, that your 
lordships should immediately assume a powei to judge the order 
of the House of Commons, foi the lmpnsonment of Mr Serjeant 
Peck, Sir John Churchill, Mr Seijeant Pemberton, and Mr, Charles 
Poiter, to be illegal and aibitrary, and the execution theieof a great 
indignity to the lung’s majesty, with many other lugh leflections 
upon the House ot Commons, thioughout the whole Conference, 
wheieby your loidships hath condemned the whole House of Commons 
as ciunmal Which is without piecedent, or example, or any giound 
of reason so to do 

“ It is not against the king’s dignity for the House of Commons to 
punish hy imprisonment a commoner, that is guilty of violating Jihen 
pnvileges, that hemg accoiding to the known laws and custom of 
parliament, and the light of their privileges, declared hy the king’s 
royal piedecessors in fouuei pailiament , and by himself in this, 

“ But your lordships claiming to he the supreme court, and that 
his majesty is highest in his loyal estate in the couit of judicatuie, 
theie is a diminution of the dignity of the king, who is highest 
m Ins royal estate, m full pailiament , and is deiogatoiy to the 
authonty of the whole pailiament, by appiopnatmg it to youiselves 
“The Commons did not miiingo any pnvileges of the House 
of Peeis, but only defend and maintain their own, On the other 
side, your lordships do highly entiench upon the lights and pnvileges 
of the House of Commons, denying them to he a court, 01 to have 
any authonty or power of judicatuie, which, if admitted, will leave 
them without any authonty or power to preseive themselves 

“ As to what your lordships call a transcendental invasion of the 
rights and liberty of the subject, and against Magna Charta, the 
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Petition of Right, and mlny other laws , tie House of Commons 
presume, that your lordships know, that neithei the Gieat Chaiter, 
the Petition of Right, 1101 many other laws, do take away the law 
and custom of parliament, 01 of either House of Pailiament, 01 else 
your lordships have much forgotten the Great Charter, and those 
other laws,'m the several judgments your loidships have passed upon 
the kmg’s subjects, m cases of privilege 

“But the Commons cannot find, by Magna Charta, or by any other 
law oieancient custom of pailiament, that youi lordships have any 
jurisdiction, in cases of appeal fiom courts of equity, 

“We are furthei commanded to acquaint you, that the enlargement 
of the said persons impiisoned by oidei of the House of Commons, 
by the Gentleman Usher of the Black Rod , and the prohibition, with 
threats to all officers and other jieisons whatsoever not to receive or 
detain them, is an appaient breach of the rights and privileges 
of the House of Commons and they have theiefore caused them to 
he letaken into the custody of the Seijeant at Arms, and hath com- 
mitted them to the Towei 

“As to the Pailiament-Roll of 1st Hen 4, caused to he read by 
your lordships at the last Confeience, but not applied, the Commons 
apprehend it doth not concern the case in question, for that this 
record was made upon occasion of judgments given by the Loids 
to depose and imprison their lawful long , to which the Commons 
were unwilling to be made parties, and theiefoie the Commons 
conceived it will not be for the honour of your lordships, to make 
further use of that recoid 

“But we are commanded to lead to your loidships the Pailiament- 
Roll of the 4th of Edward the 3rd, n 6 , which if your loidships 
please to consider, they doubt not but your lordships will find 
occasion to apply it to the piesent puipose ” 

(Commons Journals, June 4, 1676 ) 

Resolved, nem con That as to the case of Appeal, hi ought against 
sir John Fagg m the nouse of Lords, sir John Fagg shall have the 
piotection and the assistance of tins House 

Resolved, nem con That if any peison oi persons shall be aiding 
or assistmg m putting m execution any Sentence oi Judgment that 
shall be given by the House of Lords, upon the Appeal brought by 
Dr Slniley, against sir John Fagg, a member of this House, such 
person and persons shall be adjudged and taken to be betrayers of 
the rights and hbeities of the Commons of England, and the privileges 
of this House , and shall be proceeded against accordingly 
(Commons Journals, June 7, 1676 ) 
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Resolved, nem. con* That no comm pliers of England, committed 
by order 01 warrant of the House of Commons foi bleach of pnvilege 
or contempt of that house, ought, without older of that House, to be 
by any wnt of Habeas Coipus, or other authority whatsoeiei, made 
to appeal, and answei, and do and receive a determination in the 
House of Peeis, dui mg the session of paihament, wherein such 
person was so committed 

(Commons Journals, June 9, 1675 ) 

(The Kmg piorogued Pailiament from June 9 to October 13 ) * 

“Wheieas this House hath been informed of several Appeals 
depending m the House of Loids, fiom Courts of Equity, to the 
gieat violation of the Rights and Liberties of the Commons of 
England, it is this day Resolved and Declaied, ‘That whosoever 
shall solicit, plead, or prosecute any appeal aganiBt any commoner of 
England, fiom any Court of Equity befoie the House of Loids, shall 
be deemed and taken a betrayer of the Rights and Liberties of the 
Commons of England , and shall be pioctoded against accordingly 1 ” 

(Commons Journals, Novemboi 19, 1675 ) 

It is oideied by tho Loids Spiritual and Temporal m pailiament 
assembled, That this House will hear the said cause (Shirley v Fagg), 
by counsel at the bar, on Monday the twenty-second instant, at ten 
of the clock in the forenoon And upon debate of the Commons 
Vote made yesteiday, it was ordeied, “That the Paper posted up in 
seveial places, signed by William Goldsbro, Clei Dom Com against 
the Judicature of the House of Peeis in Cases of Appeals* from 
Courts of Equity, is illegal, unparliamentary, and tending to the 
dissolution of the government ” 

(Lords Journals, Nov 20, 1675 ) 

(On November 22 the King again prorogued Pailiament, which did not 
meet again until Februaiy, 1677 ) 



V 

THE CASE OF BENJAMIN HARRIS 
32 Chailes II , 1680 

[Hama tv 5s tried for “causing to be printed and sold" a libellous 
pamphlet The chaige of Ohief Justice Scroggs to the juiy illustrates the 
histone features of the case, and may be compared with that of Holt in 
Tutchin's case (p 267) The jury tried to find Hams guilty “only of 
selling tlte book," but under pressure from the Judge biought m a veidict 
of guilty, and subsequently the court inflicted a fine of £500, the pillory 
for one hour, and the finding of suieties for good behaviour for three years 
See S T vn 926-932 and authorities on Tutchin's case ] 

Because my brother shall be satisfied with the opinion of all the 
judges of England, what this offence is, which they would insinuate, 
as if the more selling of such a book wns no offence it is not long 
since, that all the judges met, by tlie King's command as they did 
some time befoie too and they both times declared unanimously, that 
all persons that do write, or print, oi sell any pamphlet, that is either 
scandalous to public or pnvate persons , such books may be seized and 
the person punished by law that all books, which are scandalous to 
the government may he seized and all persons so exposing them may 
he punished And fuither, that all writers of news, though, not 
scandalous, seditious, nor reflective upon the government or the state 
yet if they are writers (as there aie few otheis) of false news, they 
are indictable and punishable on that account So that your hopes c if 
any thing of that kind will be vam for all the judges have declared 
this offence, at the common law, to he punishable in the seller, though 
in the way of his trade the books may be seized, and the person 
punished As foi this book, m paiticular you can hardly read a 
more low and pernicious book, to put us all into a flame Except 

the writer of it, there cannot be a woise man m the woild and, 
Mr Harris, if you expect any thing in this world, of tins kind of 
favour, you must find out the author foi he must be a rebellious, and 
villainous traitor You (the Juiy) have nothing moie to do, but 
to give your verdict If theie be any thing m law, let me know it 
because you go out 

(Prom the charge to the Jury of Scroggs, C J ) 

Then one of the Jury asked my lord, if they might not have the 
hook with them, which was then in the court, and it was answeied in 
the negative 

(S T 7, 930 ) 

E 
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VI 

THE CASE OF HENRY CARR 
32 Chailet. II , 1680 

[Carr was tued before Lord Chief Justice Scioggs, and tlie nature of the 
case is sufficiently evplamed uTtlie charge to the jury The jury found 
him guilty, and weie told by the Judge and the Reeordei (Jefferies) they 
“ had done like honest men ” See S T vn 1111-1130] 

The piesent case it stands thus Mr Cair, here in an information 
brought against him for publishing a punted pamphlet called, The 
Pacquet of Advice fioni Rome the question is, Whether he was 
the author or publishei of this If there be a known case in 
men’s lives, certainly that should govern in offences, and especially 
when offences are of a nature that reflect upon the Government As 
for those words, ilhcite, mahciose, unlawful for that I must recite 
what Mr Recorder (Sir Geo Jefferies) told you of at first, what all 
the judges of England have declared under then hands The woids 
I remember are these When, by the King’s command, we weie to 
give m our opinion what was to be done m point of the legulation of 
the press, we did all subscribe, that to punt or publish any news 
books or pamphlets of news whatsoever, is illegal that it is a mani- 
fest intent to the breach of the peace, and they may be proceeded 
against by law for an illegal thing Suppose now that tins tiling is 
not scandalous, what thenl If there had been no leflection m this 
book at all, yet it is ilhctte, and the authoi ought to be convicted for 
it And that is for a public notice to all people, and especially 
printers and booksellers, that they ought to prmt no book or pamplilet 
of news whatsoever without authonty So as he is to be convicted 
for it as a thing illicite done, not having authority And I will assuie 
you, if you find any of those papers, I shall he more merciful in the 
consideration of their punishment, if it he inoffensive But if so be 
they will undertake to prmt news foolishly, they ought to he punished, 
and shall he punished if they do it without authority, though there 
is nothing leflecting on the government as an unlawful thing 
Therefore this book, if it he made by him to be published, it is un- 
Tawful whether it he malicious or not If you find him guilty, and 
say what he is guilty of, we will judge whether the thing imports malice 
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or not ISTo-w there only' remains one thing,* that is, whether or no 
he was the publisher of this book If you are satisfied in your 
conscience that you believe he is not the auxhoi, you must acquit him 
If you are satisfied it is not he, you must find him Not guilty 

(The Jury went from the Bar and nigh an houi after returned, and 
hi ought him m guilty) 

(Fiom Scroggs’, C J , charge to the jury ST 1126 etseq) 


VII 

THE CASE OF THE CHARTER OF THE CITY 
OF LONDON 
33-35 Chailes II , 1681-1683 

[This linpoitaut case, which “gave a pretext foi the most dangerous 
aggression on public liberty that occurred" (Ilallam) m the leign of 
Charles II , raised, beside the specific legal points involved, the theoiy 
and powers of the royal prerogative An information by Quo Warranto 
was brought into the Court of King's Bench against the Coiporation of 
London — the object being to obtain the suirendcr of the chaitei into the 
king’s hands — on the ground (1) that the imposition of a toll on certain 
goods m the city markets was extra mi eg, (2) that the petition of the 
Common Council to the king in December, 1679, was a misdemeanour which 
wananted a judgment of foifeiture Piactically the following points were 
involved m the aiguments (1) Whethei a coiporation can be forfeited , 
(2) whethei an act of the Mayoi, Aldeimen, and Common Council be an 
act of the Coiporation , (3) whether the toll and the petition being such 
acts justify forfeituie Judgment tvas given on all these against the 
Corporation On the nnpoitance of the decision and the subsequent 
history of the case see Hallarn, C II u 453 et seq , ST vm 1039-1368 , 
Macaulay, II E ch u , Banle, H E m The text of the citations fiom the 
judgment has been collated with the MS Repoitm the Owen Wynne MS 
vol, 75, m the Codungton Libraiy of All Souls' College ] 

Saunders, 0 J But this is one thing, Mi Pollexfen, that I would 
say to you upou youi argument, what a giievous thing would it be, 
if so he, the being of a corporation might he forfeited or dissolved, 
because say you, it is possible that all the corporations m England 
may he dissolved because they have committed such things that may-* 
he forfeitures We must put the scales equal on both sides Let us 
then consider the other side, whether, if so be that it should be taken 
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for law, that a coiporation is indissoluble or cannot be dissolved for 
any crime whatsoever, then those two things do not follow , First, 
you will shut out the King’s Quo Wananto, let him have what 
reason he can for it, or let them do what they will And ixf the nest 
place, you have set up so many independent commonwealths For if 
a corpoiation may do nothing amiBB whatsoever, whit else does 
follow, for now I am not on the point, whethei this corporation has 
done any act that is amiss, hut considering your argument in general, 
when you make it a thing of such ill consequence that a coloration 
should be forfeited by any cume , but I say now, to put in the other 
scale the mischiefs that would follow, if so be law a corporation 
might not be dissolved for one fault or another But let them do 
what they would, it should still remam a corporation Then it is 
plain, they are so many commonwealths independent upon the king, 
and the king’s Quo Wananto is quite shut out, that is mighty 
considerable For a man to make an argument and to say it would 
bo very mischievous, inconvenient, or worse to the city of London, 
if a judgment should ha given against it, ib not to govern ns 
what we are to look at principally is what the law is, for that way 
the law goes, we must go and that the way the law has settled 
has the least inconvenience m it 

Jones, J We are all unanimously agreed in one and the same 
opinion in this whole matter First, Then ns to the great pre- 
liminary point, Whether a corporation aggregate such as the city is, 
may be forfeited or seized into the king’s hands We are of opinion 
that it may, upon bleach of that condition which the law annexes to 
it And this seems evident beyond all contradiction by the 
statute of 28 Edward III cap 10 , And as to a forfeiture it 
seems to me plain, by the general act of oblivion, by which all bodies 
coiporate and politic os well as persons natuial are pardoned 
It is likewise plain by the veiy act for regulating corporations 
and if tlic law should he otherwise it would erect as many indepen- 
dent republics in the kingdom as there are corporations aggregate, 
which, how fatal that might prove to the crown and the government 
now established, every man may easily conceive To the Second 
point, we are of opinion that the assuming a power by the mayor, 
commonalty and citizens of London, to make by-laws, to levy money 
upon the subject, and the levying vast sums of money thereby is a 
great oppression upon the people and so a just cause of for- 
feiture Thudly, We are of opmion, that the charge touching the 
ordering, exhibiting and printing the Petition, so scandalous to the 
king and government, so dangerously tending to the seduction of his 
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subjects, to a dislike of his*person and government, and so evidently 
tending to sedition tlieieby and rebellion, is another just cause of 
forfeiture Fourthly we are of opinion, that these acts are the acts 
of the <?orpoiation, being so alleged by the replication, and not 
sufficiently answeied by the rejomdei , And it is the judgment 
of this Couit That the franchise and liberty of London be taken 
into the long’s hands And it is the opinion of the whole Court 


VIII 

GODDEN - v HALES 
2 James II , 1686. 

[Sir Edwaid Hales, the defendant, was a Roman Catholic and lieutenant 
of the Towei, who had neglected to take the oaths of supiemacy and alle- 
giance pi escribed by the statute 26 Car II c 2 A collusive action was 
brought against him by Arthur Godden with a view of establishing the 
prerogative power claimed by the Crown to dispense with the operation of 
the statute Hales was indicted and convicted at the Rochester Assizes, 
and the action was brought to recover the £600 awarded by the statute to 
the informer It was argued before twelve judges m the King's Bench, 
when Hales pleaded a royal pardon and dispensation m bai of the action 
Eleven judges (Stieet J alone dissenting) agreed that the plea in bar was 
good, i^e that the Crown had the power to dispense The case is therefoie 
remarkable (1) when compared with the decision in that of The Seven 
Bishops, (2) foi the arguments explicitly laid down by Lord Chief Justice 
Herbert, which were trenchantly dealt with m the Bill of Rights See 
S T xi 1166-1316 (the appendices quote contempoiary pamphlets m 
which the judgment is minutely examined) , Hallam, C H m ch xiv , 
Macaulay, HE ch vi , Broom, C L 492-606 ] 

Then the Lord chief J ustice Heibert spake thus 

Chief Justice This is a case of gieat consequence, but of as little 
difficulty as ever any case was, that lamed so gieat an expectation . 
foi if the king cannot dispense with this statute, he cannot dispense 
with any penal law whatsoever 

As to the first point, whether he shall be admitted to plead tins 
dispensation and paidon to this action of debt (having not pleaded 
it to the indictment) I think he may foi this court shall not be 
bound by the finding of the jury below, foi he (for anything that"'' 
does appear) did plead it theie, and the jmy might have gone against 



for law, that a corporation is indissoluble or cannot be dissolved for 
any crime whatsoever, then those two things do not follow , First, 
you will shut out the Xing’s Quo Wananto, let him have what 
reason he can for it, or let them do what they will And nf the next 
place, you have set up so many independent commonwealths For if 
a corporation may do nothing amiss whatsoever, whdt else does 
follow, for now I am not on the point, whether this corporation has 
done any act that is amiss, hut considering youi argument in general, 
when you make it a thmg of such ill consequence that a corporation 
should be forfeited by any ciime , but I say now, to put in the other 
scale the mischiefs that would follow, if so be law a corporation 
might not be dissolved for one fault or another But let them do 
what they would, it should still remain a corporation Then it is 
plam, they are so many commonwealths independent upon the king, 
and the king’s Quo Wananto is quite shut out, that is mighty 
considerable Foi a man to make an argument and to say it would 
he very mischievous, inconvenient, or worse to the city of London, 
if a judgment should he given against it, is noL to govern us 
what we are to look at principally is what the law is, for that way 
the law goes, wo must go and that the way the law has settled 
has the least inconvenience in it 

Jones, J We aro all unanimously agreed in one and the same 
opinion m this whole matter First, Then ns to the great pre- 
limmaiy point, Whether a corporation aggregate such as the city is, 
may be forfeited or seized into the king’s hands We are of opinion 
that it may, upon breach of that condition which the law annexes to 
it And tins seems evident beyond all contradiction *by the 
statute of 28 Edward III cap 10 And as to a forfeiture it 
seems to me plain, by the general act of oblivion, by which all bodies 
corporate and politic as well as persons natuial are paidoned 
It is likewise plain by the veiy act for regulating corporations 
and if the law should be otherwise it would erect as many indepen- 
dent republics iu the kingdom as tlieie are corporations aggregate, 
winch, bow fatal that might prove to the crown and the government 
now established, every man may easdy conceive To the Second 
point, we are of opinion that the assuming a power by the mayor, 
commonalty and citizens of London, to make by-laws, to levy money 
upon the subject, and the lovymg vast sums of money thereby is a 
great oppression upon the people and so a just cause of for- 
feiture Thndly, We are of opinion, that the charge touching the 
ordering, exhibiting and printing the Petition, so scandalous to the 
king and government, so dangerously tending to the seduction of his 
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subjects, to a dislike of his "person, and government, and so evidently- 
tending to sedition theieby and rebellion, is another just cause of 
forfeiture Eouithly we are of opinion, that these acts are the acts 
of the corporation, being so alleged by the replication, and not 
sufficiently answeied by the lejomdei And it is the judgment 

of this Court That the franchise and liberty of London be taken 
into the king’s hands And it is the opinion of the whole Court 


VIII 

GODDEN v HALES 
2 James II., 1686. 

[Sir Edwaid Halts, the defendant, was a Roman Catholic and lieutenant 
of the Towei, who had neglected to take the oaths of supremacy and alle- 
giance piescubed by the btatute 25 Gar II c 2 A collusive action was 
brought against him by Arthur Godden with a view of establishing the 
prerogative powei claimed by the Crown to dispense with the operation of 
the statute Hales was indicted and convicted at the Rochester Assizes, 
and the action was brought to recover the £500 awarded by the statute to 
the informer It was argued before twelve judges m the King’s Bench, 
when Hales pleaded a royal pardon and dispensation in bar of the action 
Eleven judges (Street J alone dissenting) agieed that the plea in bar was 
good, i^e that the Crown had the power to dispense The case is therefoie 
remarkable (1) when compared with the decision in that of The Seven 
Bishops, (2) for the arguments explicitly laid down by Loid Chief Justice 
Herbert, which were trenchantly dealt with m the Bill of Rights See 
ST \i 1166-1315 (the appendices quote contemporaiy pamphlets m 
which the judgment is minutely examined) , Eallam, C H m ch uv , 
Macaulay, HE ch vi , Broom, 0 L 492-506 ] 

Then the Lord chief Justice Heibert spake thus 

Chief Justice This is a case of great consequence, but of as little 
difficulty as ever any case was, that raised so great an expectation . 
for if the king cannot dispense with tins statute, he cannot dispense 
with any penal law whatsoever 

As to the fiist point, whether he shall be admitted to plead tins 
dispensation and paidon to tins action of debt (having not pleaded 
it to the indictment) I tlnnk he may foi tins court shall not be 
bound by the finding of tlio jury below, foi he (for anytlung that*' 
does appear) did plead it tlieie, and the juiy might have gone against 
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tho du action of the coifrt, yet that shall tfot conclude us but if the 
party has good matter to discharge himself, he may shew it as if a 
man be convicted of an assault and battery against the defendant, 
the plaintiff may give the former conviction in evidence, bift yet he 
must also prove the batteiy, or else he shall not recovei 

And this hemg an estapel, it shall not bind because the plaintiff 
was not a paity to the first suit 

As to the second point, whether the king can dispense with the act 
or no, I think it a question of little difficulty Theie is«no law 
whatsoever but may be dispensed with by the supreme lawgiver , as 
the laws of God may be dispensed with by God himself, as it 
appears by God’s command to Abiaham, to offei up his son Isaac, So 
likewise the law of man may be dispensed with by the legislatoi, for 
a law may be either too wide or too narrow, and theie may be many 
cases which may be out of the convemencies which did induce the 
law to he made , for it is impossible for the wisest lawmaker to foresee 
all the cases which may be or aie to be remedied, and theiefoie theie 
must be a powei somewhere, able to dispense with these laws But 
as to the case of simony, that is objected by the other side, that is 
against the law of God, and a special offence, and therefore malum 
m se, which I do agiee the king cannot dispense with And as 
to the cases of usuiy and non-residence, those cases do come m under 
that rule, that the king cannot dispense with them, because the subject 
has a benefit by them , foi m case of usury the bond is made void by 
the statute, and theiefoie if tho king should dispense with it, the 
subject would lose the benefit of the avoiding the bond And as to 
the coses of buying and selling of offices, which are objected, there is 
no need of lesolvmg, whether the king could dispense with the 
statute 01 no, because the party was disabled to take any such office 
by the contiact, and the disability was attacked by foiee befoie the 
office was vested, so that the king could not lemove the disability, 
and so I do agree that it would have been m this case, if the 
defendant had by his neglect or refusal to take the oaths rendered 
himself incapable befoie he had taken the long’s dispensation, for 
the king’s dispensation coining before the disability attacked, it does 
prevent it 

The case of the slieiiff is much a stronger ease than this, and conies 
up to it in every paiticular, for that statute doth disable the paity to 
take, and the king to giant, and theie is also a clause m that statute, 
which says, that the patent shall be void, notwithstanding any Hon 
/'"'Obstante to the contiary, and there is a penalty of ,£200 like to our 
case , and yet by the opinion of all the judges of England, the king 
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has a power of dispensing \vith that statute f yet that statute does 
expressly say, the king shall not dispense with it by a Non Obstante 
so if an act of parliament had a clause m it, that it should never be 
repealed? yet without question, the same power that made it may 
repeal it Besides, that statute makes the patents void at the time 
of granting* them , hut by tins statute the patents are good at the 
tune of granting them, and continue so ’till the neglect to take the 
oaths, for doing of which the patentee has three months time And 
if the ease of the sheriff he law, as it hath been taken ever since 
Hen 7 th’s time, and is cited for good law in many of our books, and 
nevei ’till now questioned, for the common cause and experience 
have been according to it then I defy all the woild to show me any 
material difference between that and this, only that this is the 
stronger case of the two, in many particulars But because the case 
has been denied by the plaintiffs counsel, it does concern us to take 
the opinion of our brethren, it being a matter of so great consequence 
m the circuits, for if it be not law, then there aie some shenffs that 
he not lawful, and so have not powei to return the Junes, and then 
we have no power to try and give judgment upon any offenders , and 
it also concerns us who go into our countries, to take advice of it for 
if that case is not law, our patents, which are Non Obstantes to 
23 Hen 8 24, may not he good, and so we have no authorities to go 
the circuits , and therefore I will ask the opinion of all the judges 
as well in that case as this 

On Monday the 2 1st of June, aftei having consulted with all the 
judges, his lordship dehvered their opinions m open court, thus 

In the case of Goodwm and Hales, wherein the defendant pleads 
a dispensation from the king , it is doubted, whether or no the kmg 
had such a prerogative? Tmly, upon the aigument before us, it 
appeared as clear a case as ever came before this coiut hut because 
men fancy I know not what difficulty, when really there is none, we 
were willing to give so much countenance to the question in the case, 
as to take the advice of all the judges of England They were all 
assembled at Serjeant’s Inn, and this case was put to them , and the 
great case of the sheriffs was put, whether the dispensation in that 
case were legal 1 because upon that depended the execution of all tho 
law of the nation and I must tell you, that there were ten upon the 
placo that cleaily dehvered then opinions, that the case of the 
shenffs was good law, and that all the attainders grounded upon 
indictments found by Junes letumed by such shenffs were good, 
and not enoneous , and consequently that men need not have an^v 
fears or sciuples about that matter And m the next place they did^ 
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clearly declare, that th£re was no imaginable difference between that 
case and this , unless it were, that this ivere vciy much the clearer case 
of the two, and liable to the fewer exceptions 

My brother Powell said, he was inclined to he of the samebpimon , 
but he would rather have some more time to consider of it but he 
has since sent by my lord Holloway, to let us know that he does con- 
cur with us To these eleven judges there is one dissenter, brother 
Street, who yet continues Ins opinion, That the king cannot dispense 
m tins case but that’s the opinion of one single judge, agaaist the 
opinion of eleven We were satisfied in oui judgments before, and 
having the concurrence of eleven out of twelve, we thmk we may 
well declare the opinion of the court to bo, that the king may dis- 
pense m this case and the judges go upon these grounds , 

1 That the kmgs of England are sovereign prmces 

2 That the laws of England are the king’s laws 

3 That theiefore 'tis an inseparable prerogative m the kmgs of 
England, to dispense with penal laws m paiticular cases, and upon 
particular necessary reasons 

4 That of those leasons and these necessities, the king himself 
is sole judge and then, which is consequent upon all, 

5 That this is not a trust invested in, or granted to the king by 

the people, hut the ancient remains of the sovereign power and pre- 
rogative of the kings of England, which never yet was taken from 
them, nor can be And therefore such a dispensation appealing upon 
record to come tune enough to save him fiom the forfeiture, judgment 
ought to he given for the defendant «, 

(S T xi 1195-1199 ) 


A Wan ant of Dispensation 

J ames B , 

Right trusty &c we greet you well Whereas m the 12th Act of 
our cunent parliament, intituled “Act of Supply,” there is a clause 
ordaining to take the oath and that appointed by law, which clause 
we judge fit, for our seivice, to require you to put vigorously m execution 
excepting these whom we have dispensed with fiom taking the same, 
and such as we shall hereafter dispense with under our royal hand For 
doing whereof this shall be youi warrant, and so we bid you heartdy faie- 
well Given at our Court at Whitehall, the 7tli day of November, 1685, 
and of our reign the first j eai 
By His Majesty’s command, 

/ 


MuLironD 
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IX 

THE CASE OE THE SEVEN BISHOPS 
4 James II , 1688 

[Aichbishop Sancroft and six bishops, St Asaph, Ely, Peterboiough, 
Bath and Wells, Chichester, and Bristol, petitioned the King m person 
against the orders to distribute and read the Declaration of Indulgence 
Subsequently being mfoimed that a criminal information for libel would 
\ be exhibited against them m the Court of Kmg’s Bench, they refused on 
' the ground of their privileges as Peers to enter into recognisances to appear, 
and were committed to the Tower On June 29, 1688, they were tried 
before the Lord Chief Justice and a jury, on a charge of writing and 
publishing a “false, feigned, malicious, pernicious, and seditious libel” 
The trial turned laigely on two points (1) Was the publication proved ? 
(2) Was the petition libellous ? It has Bince become a leading case on 
(1) the right to petition, (2) the nature of seditious libel, and (3) the 
legality of the power by prerogative to suspend and dispense with existing 
laws, as had been claimed and exercised m the Declaiation of Indulgence 
The extracts give (1) the Declaration of Indulgence, (2) the Ordei m 
Council, (3) the Bishop’s Protest, and (4) a report of the case On 
June 30 the jury found a verdict of “Not Guilty" on the whole ques- 
tion See Macaulay, H of E ch vm , S T xu 183-433 , Eallam, C H 
m. ch xiv , May, C H E l 444-481, u 107-117 , Broom, C.L 406-517 ] 


I 

*THE DECLARATION OP INDULGENCE, 1687 1 

His Majesty’s gracious declaration to all his loving subjects for 
libeity of conscience 

It having pleased God Almighty not only to bung us to the imperial 
mown of these kingdoms thiough the greatest difficulties, hut to 
preserve us hy a more than ordinary piovidence upon the throne 
of our royal ancestors, there is nothmg now that we so fondly desire 
as to establish our government on such a foundation as may make our 
subjects happy, and unite us hy inclination as well as duty "Which 
we think can be done by no means so effectually as by giantmg 
to them the fiee exercise of their religion foi the time to come, and. 
add that to the peifcct enjoyment of their propeity, which has never 
been m any case invaded by us since oui coming to the mown 
Which being the two things men value most, shall ever be pieserved 
m these kingdoms, during oiu reign ovei them, as the tiuest method?*^ 

1 Cp tluoughout with the Declaiation of Cliarlea II , p 42 
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of their peace and onr glory We cannot but heartily wish, as it will 
easily be believed, that all the people of our domnnons weie members 
of the Catholic Church , yet we humbly thank Almighty God, it is 
and has of long time been our constant sense and opmioi (which 
upon divers occasions we have declared) that conscience ought not to 
be constiained nor people foiced m matters of mere religion it has 
over been directly contiaiy to our inclination, as we think it is to the 
interest of government, which it destroys by spoiling trade, depopu- 
lating countries, and discouraging stiangers, and finally, that tfc never 
obtained the end for which it was employed And in this we aie 
the moie confirmed by the reflections we have made upon the conduct 
of the four last reigns For after all the frequent and pressing 
endeavoma that were used in each of them to leduce tins kingdom 
to an exact conformity in leligion, it is visible the success has not 
answeied the design, and that the difficulty is invincible 

We therefore, out of our princely care and affection to all our 
loving subjects, that they may live at ease and quiet, and for the 
increase of trade and encouragement of stiangers, have thought fit 
by virtue of our royal prerogative to issue foith this our declaration 
of indulgence, making no doubt of the concurrence of our Two 
Houses of Parliament when we shall think it convenient for them to 
meet 

In the fust place, we do declare that we will protect and mamtam 
our archbishops, bishops, and cleigy, and all other our subjects 
of the Church of England in the free exeiciso of their religion as 
by law established, and in the quiet and full enjoyment of all^theu 
possessions, without any molestation or disturbance whatsoever 

We do likewise declare that it is our loyal will and pleasure that 
from hencefoith the execution of all and all manner of penal laws 
m matters ecclesiastical, for not coming to church, or not receiving 
the Sacrament, or foi any other nonconformity to the religion 
established, or for 01 by reason of the exercise of religion m any 
mannei whatsoever be immediately suspended , and the further 
execution of the said penal laws and eveiy of them is hereby 
suspended 

And to the end that by the liberty hereby granted the peace 
and secunty of oui government m the practice thereof may not be 
endangered, we have thought fit, and lioreby stiaitly chaige and 
command all oui loving subjects, that — as we do fieely give them 
leave to meet and serve God aftei their own way and manner, be 
/ 1 c in private houses or places purposely hired 01 built for that use, so 
that they take especial care that nothmg be taught 01 preached 
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amongst them, which may any way tend to aBenate the hearts of our 
people fiom us or our government, and that their meetings and 
assemblies be peaceably, openly, and publicly held, and all persons 
fieely admitted to them, and that they do signify and make known 
to some one or more of the next justices of the peace what place or 
places, they set apart for those uses, and that all our subjects may 
enjoy such their religious assemblies with greater assurance and 
protection — we have thought it requisite, and do heieby command, 
that no'disturbance of any land he made 01 given unto them, under 
pam of our displeasure, and to be further proceeded agamst with the 
utmost seventy 

And foiasmuch as we are desirous to have the benefit of the 
service of all our loving subjects, which by the law of natuie is 
inseparably annexed and mheient m our royal person, and that none 
of oui subjects may for the futuro be under any discouragement or 
disability (who aie otheiwise well inclined and fit to serve us) by 
reason of some oaths or tests that have been usually administered on 
such occasions, we do hereby fuither declaie, that it is our royal will 
and pleasuie that the oaths commonly called “The oaths of supiemacy 
and allegiance,” and also the several tests and declarations mentioned 
m the Acts of Parliament made in the five-and-twentieth 1 and 
thirtieth years of the reign of our late royal hi other, King Charles II , 
shall not at any time hereafter be required to be taken, declared, or 
subscribed by any person 01 persons whatsoever, who is or shall be 
employed in any office 01 place of trust, either civil 01 military, under 
us of in our government And we do furthoi declare it to he our 
pleasuie and intention fiom time to time hereafter, to grant our royal 
dispensations under our great seal to all our loving subjects so to be 
employed, who shall not take the said oaths, 01 subscribe or declaie the 
said tests 01 declarations in the above mentioned Acts and every of 
them 

And to the end that all our lovmg subjects may receive and enjoy 
the full benefit and advantage of oui gracious indulgence hereby in- 
tended, and may be acquitted and discharged fiom all pains, penalties, 
forfeitures, and disabilities by them or any of them inclined or for- 
feited, or which they shall or may at any time hereafter be liable to, 
foi 01 by reason of their nonconformity, oi the exeicise of then 
leligiun, and fiom all suits, troubles, or disturbances foi the same, ue 
do heieby, give oui free and ample paidon unto all nonconformists, 
recusants, and other our loving subjects, for all dimes and tiling^ 

1 The Test Act, p 39 
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committed or done confrary to tlie penal laws, formeily made relating 
to religion, and the profession or exercise thereof, hereby declaring 
that this our royal pardon and indemnity shall he as good and effectual 
to all intents and puiposes, as if every individual peison Ifad been 
therein particularly named, 01 had paxticulai paidons under the gieat 
seal, which we do likewise declare shall fiom tune to time' be granted 
unto any person or persona desmng the same , willing and requiring 
our judges, justices, and other officeis to take notice of and obey oiu 
royal will and pleasure herombefoie declared * 

And although the freedom and assmance we have hereby given in 
1 elation to leligion and property might be sufficient to lemove from 
the minds of oui loving subjects all feais and jealousies m relation to 
eithei, yet we have thought fit further to declaie that we will main- 
tain them m all their properties and possessions, as well of church 
and abbey lands, as in any othei their lands and pioperties whatso- 
ever 

Given at our couit at Whitehall the fourth day of Apnl, 1687, m 
the third year of our icign 


n 

ORDER IN COUNCIL 

It is tins day ordeied by Ins Majesty m Council, that his Majesty’s 
late gtacious declaiafcion, healing date the 27th of April last, be read 
at the usual tune of divine service, upon the 20th and 27th of this 
month, in all churches and chapels within the cities of Londoij and 
Westminster, and ten miles thereabouts, and upon the 3rd and 10th 
of June next, in all other churches and chapels thioughout this 
Kingdom And it is hereby further oideied, that the light reveiend 
the bishops cause the said declaration to he sent and distributed 
throughout their several and respective dioceses, to be read accordingly 
(London Gazette, May 7, 1688 ) 


iii 

THE BISHOP’S PROTEST 

“We are not averse to the publishing of the Declaration, out of 
want of due tenderness towaids Disscnteis, with whome wee shall he 
willmg to come to such a temper as shall he thought fitt when the 
mattei comes to be settled and consideied m parl'mt But the 
declaration being founded on such a dispensing power, as may at 
pleasure sett aside all law, ecclesiastical or civill, appears to us illegal!. 
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and did soe to the parl’mt &f 72, and it is a jreint of soe great conse- 
quence, that we cannot soe farre make o’selves p’ties to it, as the 
reading of it m the chinches at ye time of divine soivice will 
amount to (Signed) Canterbury, 

“ This was deliveied Ely, 

to ye King, May 7, Petbrborow, 

1688, by these Bps &c , &c ” 

(Bodleian Libiaiy, Bawl MSS 0 798, 3686, Cited also in Duckett , 
Pe nal Baws and Test Act, 1883 , privately printed ) 


IV 

TIIE CASE 

Sei j Levmz (for the defence) Now, my lord, if your loidship 
pleases, the chaige is a charge for a libel, and there aie two thmgs to 
he consideied 

Fust, Whether the bishops did delivei this paper to the king 1 ! 
But that we leave upon the evidence that has been given , only we 
say, there has been no direct proof of that 

In the next place, supposing they did delivei tins petition to the 
king, Whethei this he a libel upon the matlei of it, the mannei of 
dehvenng it, or the persons that did it 1 
And with submission, my loid, this cannot he a libel, although it 
be true that they did so deliver it 

First, my lord, theie is little dismgenuity offered to my lords the 
lushes, ni only setting forth part, and not the whole, m only recitmg 
the body, and not the piayer 

But, my loid, with youi loidship’s favour, takmg the petitionary 
part, and adding it to the other, it quite alters the nature of the 
thing, for it may he, a complaint without seeking ledress might be 
an ill matter , but here taking the whole together, it appears to he a 
complaint of a grievance, and a desire to be eased of it 

With your loidship’s favour, the subjects have a light to petition 
the king m all their grievances, so say all our books of law, and so 
says the statute of the thirteenth of the late king , they may petition, 
and come and delivei then petition undei the number of ten, as 
heretofore they might have done, says the statute , so that they all 
times had a light so to do, and indeed if they had not it were the 
most lamentable thmg in the woild, that men must have grievances 
upon them, and yet they not to he admitted to seek relief m nt\ 
humble way \ 
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Now, my lord, thiff la a petition setting forth a grievance, and 
praying Ins majesty to give lelief And what is this grievance ? 
It is that command of his, by that oidei made upon my loids the 
bishops, to distubute the declaiation and cause it to be iesd m the 
churches and pray, my lord, let us consider what the effects and 
consequences of that distribution and leading is it wto tell the 
people, that they need not submit to the Act of Uniformity, nor to 
any act of pailiament made about ecclesiastical matters, for they 
are suspended and dispensed with This my loids the bishqns must 
do, if they obey this order, hut your lordship sees, if they do it, 
they lie undei an Anathema by the statute of 1 Eliz , for they are 
under a cuise if they do not look to the pieservation and observation 
of that act but tins command to distribute and read the declaration, 
wheieby all these laws are dispensed with, is to let the people know, 
they will not do what the act lequires of them 

Now, with youi lordship’s favoui, my loids the bishops lying undei 
this pressuis, the weight of which was very grievous upon them, 
they by petition apply to the king to he eased of it, which they 
might do as subjects besides, my loid, they are peeis of the lealm, 
and were most of them sitting as such in the last pailiament, where, 
as you have heard, it was declared, such a dispensation could not he , 
and then in what a caso should they have been, if they should have 
distnbuted this declaration, which was so contrary to their actings 
m parliament? What could they have answeied foi themselves, 
had they thus contributed to this declaiation, when they had them- 
selves before declared, that the king could not dispense 

And that this was no new thing, for it had been so declarecf in a 
pailiament before m two sessions of it, m the late king’s reign 
within a very little time one of anothei , and such a parliament that 
were so liberal m then aids to tlie ciown, that a man would not 
think they should go about to depuve the mown of any of its rights. 
It was a pailiament that did do as great services foi the crown as 
ever any did, and theiefoie there is no leason to suspect, that if the 
king had had such a powei, they would have appealed so earnest 
against it 

But, my loid, if your loidship pleases, these aie not the beginnings 
of this mattei , foi we have shewed you fiom the fifteenth of 
Eichard the Second, that tlieie was a power granted by the parlia- 
ment to the long to dispense with a particulai act of parliament, 
which aigues, that it could not be without an act of pailiament and 
fPa 1662, it is said expressly, that they could not he dispensed with 
but by act of parliament It is said so again in 1672, The long 



was then pleased to assuml to himself such * power as n pr. U ndr.l 
to in this declaration, yet upon information from '»■ |(,<i ' ’ 
pailiament, the king declaicd himself satiffiod tint !.<• h td no .... h 
power, cancelled his declaration, and piouuscd that it -hmil.l n..| In 
diawn into consequence or example And so the Common , h\ their 
protestation, said m Richard the Second’s time, that it wa. i mmliy 
and should not be diawn into consequence 01 example 

Now, my lord, if your lordship pleases, if tins mattci that w.l, 
commanded the bishops to do, weie something which the law did not 
allow o?, surely then my lords the bishops had all the rea-mi in the 
world to apply themselves to the king, in an humble manner to 
acquaint him why they could not obey his commands and to seek 
relief against that winch lay so heavy upon them 

Truly, my lord, Mr Attorney was very light in the opening of the 
cause at first, that is, That the government ought not In uinve 
afiionts, no, nor the inferior offices are not to be alliontid , a jii lice 
of the peace, so low a man in office is not Foi i man to « ly to a 
justice of the peace, when he is executing his olhci , that hi d<» md 
light in it is a gieat crime, and Mi Attorney said light m it hut 
suppose a justice of the peace were making of u van in t to u 
constable, to do something that w r ns not legal for him to do, if the 
constable should petition this justice of the peace, and thrum sit 
foith, Sir, you are about to command mo to do a thing, wlm Ii, I con- 
ceive is not legal, surely that would not he a crime that lie was to 
be punished for foi he does but seek relief, and shew Ins gru \an< o 
in a proper way, and the distress he is undci 

Milord, this is the bishop’s case with submission, thej arc under 
a distiess being commanded to do a thing which they lake not to lm 
legal, and they with all humility, by way of p< tition a. quaint thu 
king with this distress of thens, and pray lum, that lie will please to 
give relief 

My loid, there is no law, hut is either an act of pailiament, nr the 
common law , for an act of parliament thoie is none fm such n power , 
all that we have of it m parliamentary proceedings is against it and 
for the common law, so far as I have lead it, I never did mei t with 
anythmg of such a natuie, as a giant 01 dispensation that pie tended 
to dispense with any one whole act of pailiament, I have not so 
much as heard of any such thing mentioned by any of tlm kmg’.s 
counsel, but heie, my loid, is a dispensation that di«jn nsi s with 
a great many of the king’s laws at once, tiuly 1 cannot take upon 
me to tell how many, them may he ioity m above, foi aiu-ht 
I know 
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Therefore, my lord , r the bishops lymg^under such a gxievance as 
tins, and under such a pleasure, being ordeied to distribute this 
doclaiation in all their churches, which was to tell the people they 
ought to be undei no law in this case, which surely was a vpry gieat 
pressure, both in point of Ian and m conscience too, they lying undei 
such obligations to tlie conti ary as they did , with submission to your 
loidslnp, and you gentlemen of the jury, if they did deliver this 
petition (publishing of it I will not talk of, for there has been no 
proof of a publication, but a dehveung of a petition to his majesty 
in the most secret and decent manner that could be imagined), my 
lords the bishops aie not guilty of the mattei ehaiged upon them in 
this information 

My loid, I would only mention the gieat case of Thomas and 
Sonel m the Exchequer-chamber, upon the validity of a dispensation 
of the statute of Edwaid the 6th, touching selling of wine Theie 
it was the opinion of eveiy one of the judges, and they did lay it 
down as a settled position, that there could nevei he an abiogation, 
or a suspension (which is a tempoiaiy abrogation) of an act of parlia- 
ment, but by the legislative power That was a foundation laid 
down quite tlnough the debate of that ease Indeed it was disputed 
how far the king might dispense with the penalties in such a 
paitieular law, as to particular peisons , but it was agreed by all, that 
the lung had no power to suspend any law, and, my loid, I dale 
appeal to Mr Attorney Geneial himself, whethei, m the case of 
Godden and Hales, which was lately m this couit, to make good that 
dispensation, he did not use it as an aigument then, that it could not 
he expounded into a suspension he admitted it not to be hi the 
king’s power to suspend a law, but he might give a dispensation to a 
particular person, was all that lie took upon to justify him at that 
time 

My loid, by the law of all civilised nations, if the prince does 
require something to be done, which the peison who is to do it takes 
it to ho unlawful, it is not only lawful, but lus duty, leecnbe le 
pnnwpi This is all that is done heie, and that m the most 
humble manner that could be thought of Youi loidship will 
please to observe how far it went, how caieful they were that they 
might not any way justly offend the king , they did not interpose by 
giving advice, as peers , they never stored till it was biought home 
to themselves When they made their petition all they beg is, that 
it may not so far he insisted upon hj his majesty as to oblige them 
to read it Whatever they thought of it, they do not take upon 
f them to desire the declaration to he revoked 
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My lord, as to matters of fact alleged in tlie said petition, that 
they aie peifectly true, we have shewn hy the journals of both 
houses In every one of those years which are mentioned m the 
petition, "this powei of dispensation was considered in parliament, 
and, upon dehate, declaiod to he contraiy to law there could be no 
design to dimmish the pieiogative, because the lang hath no such 
prerogative Seditious, my loid it could not be, 1101 could possibly 
stir up sedition m the minds of the people, because it was piesented 
to the king in pnvate and alone false it could not be, because the 
matter of it is true theie could be nothing of malice, foi the occasion 
was not sought the tiling was pressed upon them, and a libel it 
could not be, because the intent was innocent, and they kept within 
the bounds set by the act of parliament, that gives the subject leave 
to apply to his prince by petition, wlieie he is aggrieved 

From tub speech op the Solicitor-General for the Crown 

Than, my lord, let us take tins case as it is, upon the natuie of 
the petition, and the evidence that they have given, and then 
consider whether it will justify all that is done for the business of 
petitioning, I would distinguish and inqune, whother my lords the 
bishops out of parliament can present any petition to the lung 1 I 
do agree, that m pailiament the loids and commons may make 
addresses to the lung, and signify then desires, and make known 
their grievances there, and theie is no doubt but that is a natural 
and proper way of application foi m the beginning of the parlia- 
ment, theie are leceivers of petitions appointed, and upon debates, 
there *ro committees appointed to draw up petitions and addresses , 
hut to come and deduce an argument, that because the bids in 
pailiament have done thus (there being such methods of pioceedmgs 
usual in parliament) therefoie my bids the bishops may do it out of 
parliament, that is certainly a non bequitui , no such conclusion can he 
diawn, fiom those piennses 

My loid, I shall endeavour to lay the fact before you as it leally 
is, and then considei what is proper foi the court to take notice of, 
as legal pioof or evidence and I take it, all those piecedents that 
they have produced of what the lords did, and what the commons 
did m pailiament, is no wairant for them to shelter themselves 
undei, against the information heie m question 

(Here Mr Justice Powell spake aside to the Lord Chief Justice thus) 

Mi Just Powell My Lord, tins is strange doctune 1 Shall not 
the subject have liberty to petition the king but in pailiament? If 
that he law, the subject is m a miseiable case 
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L. G J Brother, *let him go on, we will hear him out, though 
I approve not of his position 

Sol Gen The Lords may addiess to the king in paihament, and 
the commons may do it, hut therefore that the bishops may do it out 
of parliament, does not follow 

I daie say it will not be demed me that the king* may by his 
pierogative loyal, issue forth his proclamation, it is as essential a 
pierogative as it is to give his assent to an act of paihament to make 
it a law And it is another principle, which I think cannot be 
demed, that the king may make constitutions and oiders in matters 
ecclesiastical , and that these he may make out of parliament, and 
without the parliament If the kmg may do so, and these are his 
pieiogatives, then suppose the king do issue forth his ioya] pro- 
clamation (and such in effect is this declaiation under the great seal) 
m a matter ecclesiastical, by vntue of his prerogative royal, and this 
declaiation is read m the council, and published to the world, and 
then the bishops come and tell the king, Sn you have issued out 
an illegal proclamation or declaration, being contrary to what has 
been declared in parliament, when theie is no declaiation m pailia- 
rneut , is not this a diminishing the kmg’s power and prerogative in 
issuing foith his pioclamation or declaration, and making constitutions 
in matters ecclesiastical 1 Is not this a questionmg his prerogative 1 
Do not my lords the bishops in this case raise a question between the 
kmg and the people 1 ! Do not they, as much as in them lies, stir 
up the people to sedition 1 For who shall be judge between the kmg 
and the bishops'! Says the kmg, I have such a power and pre- 
rogative to issue forth my loyal proclamation, and to make orders 
and constitutions in matters ecclesiastical, and that without the 
parliament, and out of paihament Say my lords the bishops, you 
have done so, but you have no wairant for it Says the lung, every 
prince has done it, and I havo done no more than what is my 
preiogative to do But this, say the bishops, is against law How 
shall this he tried i Should not the bishops have had the patience 
to have waited until a parliament came and complained there, and 
sought redress The question m this case is not whether the kmg 
may dispense with the law, but whether he may issue out his pro- 
clamation m matteis ecclesiastical 

How my loid, I come to that which is very plam fiom the case of 
De Libellis Famosis, m lord Coke’s Reports if any person have 
slandered the government m writing, you are (stcl “not”) to 
examine the truth of that fact m such writing, but the slandei which 
it imports to the kmg or government , and be it never so true, yet 
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if slanderous to the long 01 the government,* t is a libel, and to be 
punished in that case, the light or wiong is not to he examined, 
or if what was done by the government be legal 01 no , but whether 
the party have done such an act If the Inng have a powei (for 
still I keep to that) to issue forth pioclamations to Ins subject, and 
to make oiders and constitutions in matteis ecclesiastical, if he do 
issue foith his pioclamation, and make an older upon the matteis 
■within his power and pieiogative , and if any one would come and 
bnng fclm,t powei in question otherwise than m parliament, that the 
matter of that proclamation be not legal, I say that is seditious, and 
you are not to examine the legality or illegality of the order or 
proclamation, but the slander and reflexion upon the government, 
and that, I think, is very plain upon that case, in the fifth Eeport 
De Libellis Famosis for it says, If a peison do a thing that is 
libellous, you shall not examine the fact, but the consequence of it , 
whether it tended to stir up sedition against the public, or to stir 
up strife between man and man, m the case of pnvate persons as 
if a man should say of a judge, he has taken a bube, and I will 
prove it, this is not to be sent m a lettci, but they must take a 
regular way to prosecute it accoidiug to laiv 

If it be so m the case of an inferior magistrate, what must it be 
m the case of a lung? To come to the king’s face, and toll him, 
as they do here, that he has acted illegally, doth certainly sufficiently 
prove the matter to be libellous What do they say to the lung? 
They say and admit, that they have an aveiseness for the declaration, 
and they tell him from whence that aveiseness doth pioceed and 
yet thSy insinuate that they had an mcknation to giatify the king, 
and embrace the dissenteis, that were as averse to them as could he, 
with due tenderness, when it should bo settled by parliament and 
convocation Piay what hath then convocation to do m this matter? 

L C J Mr Solicitor General, I will not interrupt you, but pray 
come to the business befoie us Shew us that this is in diminution 
of the lung’s prerogative, or that the king ever had such a pieiogative 

Sol Gen I will, my loid, I am observing what it is they say in 
this petition — They tell the lung it is inconsistent with then lionoui, 
prudence and conscience, to do what he would have them to do 
And if these things he not reflective upon the lung and government, 
I know not what is This is not in a way of judicature possibly 
it might have been allowed to petition the king to put it into a 
course of justice, whereby it may be tried, but alas ! there is no such 
thing in this matter 

It is not their desire to put it into any method for tual, and so 
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it comes in the case de Libellis Eamosis, for by this way they make 
themselves judges, which no man by law is permitted to do My 
lords the bishops have gone out of the way, and all that they have 
offeiod does not come home to justify them , and therefore I take 
it, undei favom, that we have made it a good case foi the king" 
We have proved what they have done, and whethei this be warrant- 
able or not, is the question, gentlemen, that you aie to try The 
whole case appears upon lecoid , the decimation and petition are set 
forth, and the oidei of the king and council, When the verdict is 
biought in, they may move anything what they please m airest of 
judgement They have had a gieat deal of latitude, and taken a great 
deal of liberty , hut tiuly, I appiehend, not so very pertinently But 
I hope we have made a veiy good case of it foi the lung, and that 
you, gentlemen, will give us a veidict 

Just Holloway Mi Solicitoi, there 13 one thing I would fain he 
satisfied in You say the bishops have no power to petition the lung 

Sol Oen Not out of pailiament, S11 

Just Holloway Pray give me leave, Sir Then the king having 
made such a doclaiation of a general toleration and libeity of con- 
science, and aftenvaids lie comes and requires the bishops to disperse 
this declaiation, this, they say, out of a tenderness of conscience, 
they cannot do, because they appiehend it is contiary to law, and 
contraiy to their function What can they do if they may not 
petition 1 

Sol Oen I’ll tell you what they should have done, S11 If they 
were commanded to do anything against then consciences, they should 
have acquiesced till the meeting of the pailiament [At whfch some 
people m the court hissed ] 

From the summing up op the Lord Chief Justice, Wright 

Gentlemen, thus stands the case it is an mfoimation against my 
lords the bishops, his grace my lord of Canterhuiy, and the other 
six noble loids, and it is for prefemng, composmg, making, and 
publishing, and causing to he published a seditious libel the way 
that the information goes is special, and it sets forth, that the long 
was graciously pleased, by Ins royal power and prerogative, to set 
forth a declaiation of indulgence foi liberty of conscience, m the 
third yeai of his leign , and afterwards upon the 27 th of April, m 
the fourth year he comes and makes anothei declaration , and after- 
wards 111 May, oiders m council that this declaration should he 
published by my lords the bishops in their several dioceses, and 
aftei this was done, my lords the bishops come and present a petition 
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to tlie king in winch were contained the wSids which you have 
seen 

Now, gentlemen, the proofs that have been upon this you will see 
what they are, The two declaiations aie pioved by the cleiks of the 
council, and they aie biought here under the great seal A question 
did anse, wlietlioi the punts weio the same with the oiigmal declaia- 
tions, and that is proved by Hills 01 his man, that they were examined, 
and are the same That the oidoi of the council was pioved by Sn 
John Nicholas, and has likewise been read to you Then they come 
to piove the fact agamst the bishops, and fiist they fall to proving 
their hands They began indeed a gieat way oft, and did not come 
so close to it as they afteiwaids did, foi some of then hands they 
could haidly prove, hut my loid archbishop’s hand was only proved, 
and some others , hut there might have been some question about 
that proof But afterwards it came to he pioved, that my loids the 
bishops owned theu hands, which if they had produced at first, would 
have made the cause something shortei that it was 

The next question that did arise was about the publishing of it, 
whethei my loids the bishops had published it i And it was insisted 
upon, that nobody could piove the delivery of it to the kmg It was 
proved, the lung gave it to the council, and my loids the bishops 
weie called in, and there they acknowledged theu hands , but nobody 
could prove how it came to the king’s hands Upon which we weie 
all of opinion, that it was not such a publishing as was within the 
information , and I was going to have directed you to find my lords 
the bishops not gudty but it happened that being mtenupted in my 
directions, by an honest, woithy, learned gentleman, the king’s counsel 
took the advantage, and informing the couit that they had further 
evidence for the king, we staid till my loid president came, who told 
us how the bishops came to him to his office at Whitehall, and aftei 
they had told him then design, that they had a mind to petition the 
kmg, they asked him the method they were to take foi it, and desned 
him to help them to the speech of the lung and he tells them he 
will acquaint the lung with then desne which he does , and the kmg 
giving leave, he comes down and tells the bishops, that they might go 
and speak with the king when they would , and, says he, I have given 
dnection that the dooi shall be opened for you as soon as you come 
With that the two bishops went away, and said, they would go and 
fetch then other bicthien, and they did bung the other four, hut my 
lord archbishop was not thcie, and immediately when they came back, 
they went up into the chambei, and theie a petition was deliveied 
to the kmg He cannot speak to that paiticulai petition, because he 



did. not lead it, and tfiat is all lie knew of the matter , only it was 
all done the same day, and that was before my lords the bishops 
appealed at the council 

Gentlemen, after this was proved, then the defendants ‘came to 
then part, and these gentlemen that weie of counsel for my lords, let 
themselves into then defence by notable learned speeches, by telling 
you that my loids the bishops are guaidians to the chuich, and great 
peers of the realm, and were bound in conscience to take caro of the 
church They have read you a clause of a statute made Queen 
Elizabeth's time, by which they say, my loids the bishops were under 
a curse, if they did not take care of that law then they show you 
some lecords, one m Richard's the second’s time, which they could 
make little of, by reason their witness could not read it , hut it was, 
in short, a libeity given to the king, to dispense with the statute 
of piovisors Then they shew you some journals of parliament, 
first m the year 1672, where the king had granted an indulgence, and 
the house of commons declared it was not fit to he done, unless it 
were by act of parliament Then they come to that in 1686, wheie 
the commons take notice of something about the soldieiB in the army 
that had not taken the test, and make an address to the lung about 
it hut in all theso things (as far as I can observe) nothing can be 
gatheied out of them one way or the other , it is nothing but dis- 
courses Sometimes this dispensing power has been allowed, as in 
Richard’s the 2nd’s time, and sometimes it has been denied, and the 
king did once waive it Mr Solicitor tells you the reason, there was 
a lump of money in the case , hut I wonder indeed to hear it come 
from him * 

Sol Gen My lord, I never gave my vote for money, I assuie you 

L 0 J, But those concessions which the king sometimes makes 
for the good of the people, and sometimes for the piofit of the pnnee 
himself (hut I would not be thought to distinguish between the piofit 
of the piince and the good of the poople, for they are both one , 
and what is the profit of the piince is always for the good of the 
people), but I say, those concessions must not he made law, for that 
is leserved ui the kmg’s breast, to do what he pleases in it at any 
time 

The truth of it is, the dispensing powei is out of the case, it is 
only a woid used m the petition , but truly, I will not take upon me 
to give my opinion m the question, to determine that now, foi it is 
not before me the only question before me is, and so it is befoie you, 
gentlemen, it being a question of fact, whether here he a certain 
proof of a publication 1 And then the next question is a question 
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of law indeed, whether, if there he a publication pioved, it be 

a hbel 

Gentlemen, upon the point of the publication, I have summed up 
all the evidence to you , and if you believe that the petition which 
these lords piesented to the king was this petition, truly, I think, 
that is a publication sufficient if you do not believe it was this 
petition, then my lords the bishops are not guilty of what is laid to 
then chaige in this information, and consequently there needs no 
inquiry whether they are guilty of a hbel 1 hut if you do believe that 
this was’ the petition they presented to the king, then we must come 
to inquire whether this he a hbel 

blow, gentlemen, any thing that shall distuib the government, 
or make mischief and a stir among the people, is certainly within 
the case of “Libellis Famosis”, and I must m short give you my 
opinion, I do take it to he a libel, Now, this being a point of 
law, if my hiothers have anything to say to it, I suppose they will 
deliver their opinions 

Just Holloway Look you, gentlemen, it is not usual for any 
peison to say anything after the Chief Justice has summed up the 
evidence , it is not according to the course of the couib hut this is a 
case of an extraoidinary natme, and there being a point of law in it, it 
is very fit that everybody should deliver their own opinion The 
question is, whethei this petition of my lords the bishops he a hbel 
or no Gentlemen, the end and intention of eveiy action is to bo 
consideied, and likewise, in this case, we are to considei the natme 
of the offence that these noble persons are charged with , it is for 
dehvwmg a petition, which, according as they have made their 
defence, was with all the humility and decency that could he so that 
if there was no ill mtent, and they were not (as it is not, nor can he 
pretended they were) men of evil lives, 01 the like, to deliver a peti- 
tion cannot he a fault, it being the light of eveiy subject to petition 
If you aie satisfied theie waB an ill mtention of sedition, or the like, 
you ought to find them guilty but if there be nothing m the case 
that you find, but only that they did dehver a petition to save them- 
selves harmless, and to free themselves from blame, by shewing the 
leason of their disobedience to the king’s command, which they 
apprehended to he a gnevance to them, and which they could not m 
conscience give obedience to, I cannot think it is a hbel it is 
left to you, gentlemen, but that is my opinion 

L G J Look you, by the way, brother, I did not ask you to sum 
up the evidence (foi that is not usual) hut only to deliver your opinion, 
whether it be a libel or no 



Just. Powell Truly* I cannot see, foi my part, any thing of 
sedition, or any othei crime, fixed upon these reverend fathers, my 
loids the hi shops 

Foi, gentlemen, to make it a libel, it must be false, it ^niust be 
malicious, and it must tend to sedition As to the falsehood, I see 
nothing that is offered by the lung’s counsel, nor any thing aB to the 
malice It was presented with all humility and decency that became 
tbe king’s subjects to approach their prince with 

Now, gentlemen, the mattei of it is before you, you are to con- 
sidei of it, and it is worth youi consideration They tell his majesty, 
it is not out of averseness to pay all due obedience to the lung, noi 
out of a want of tenderness to their dissenting fellow subjects, that 
made them not perfoim the command imposed upon them , hut they 
say because they do conceive that the thing that was commanded 
them was against the law of the land, theiefore they do desire his 
majesty, that he would be pleased to forbear to insist upon it, that 
they should perform that which they take to bo illegal 

Gentlemen, we must consider what they say is illegal in it They 
say, they apprehend the declaration is illegal, because it is founded 
upon a dispensmg power, which the lung claims, to dispense with the 
laws concerning ecclesiastical affairs 

Gentlemen, I do not lemember m any case in all our law (and I 
have taken some pains upon this occasion to look into it), that there 
is any such power m the lung, and the case must turn upon that In 
shoit, if there be no such dispensing power m the lung, then that 
can be no libel which they piesented to the king, which says, that 
the declaration, being founded upon such a pretended power., is 
illegal, 

Now, gentlemen, this is a dispensation with a witness it amounts 
to an abrogation, an utter repeal of all the laws, for I con see no 
difference, nor know of none m law, between the lung’s power to dis- 
pense with laws ecclesiastical, and his power to dispense with any 
other laws whatever If this he once allowed of, there will need no 
parliament , all the legislature will be m the lung, which is a thing 
worth considering, and I leave the issue to God and your consciences 
Just. Allybone The single question that falls to my share is, to 
give my sense of this petition, whether it shall he m construction of 
law a libel m itself, 01 a thing of great innocence I shall endeavour 
to expiess myself m ns plain terms as I can, and as much as I can, 
by way of proposition ' 

And I think, in the fust place, that no man can take upon him to 
write against the actual exercise of the government, unless he have 
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leave fiom the government, hut he makes a libel, he what he writes 
true or false , foi if once we come to impeach the government by way 
of argument, it is the argument that makes it the government or 
not the government So that I lay down that, in the first place, the 
government ought not to he impeached by aigument, noi the exercise 
of the government shaken by aignmenfc, because I can manage a 
proposition in itself doubtful, with a better pen than another man 
this, say I, is a libel 

Then I lay down this foi my next position, that no private man 
can take upon him to wnte concerning the government at all, foi 
what has any private man to do with the government, if his interest 
be not stmed or shaken 1 ! It is the business of the government to 
manage affairs relating to the government, it is the business of subjects 
to mind only their own properties and interests If my interest is 
not shaken, what have I to do with matteis of government? They 
aie not within my sphere If the government does come to shake 
my particular interest, the law is open foi me, and I may rediess 
myself by law and when I intrude myself into otliei men’s business 
that does not concern my paiticulai mteiest, I am a libeller 

These I have laid down foi plain propositions, now then, let us 
consider further, whether, if I will take upon mo to contiadict the 
government, any specious pretence that I shall put upon it shall dress 
it up m another form, and give it a better denomination ? And truly 
I think it is the worse, because it comes in a better dress, for by 
that rule, eveiy man that can put on a good vizard, may he as 
mischievous as he will to the government at the bottom so that 
whether it bo m the form of a supplication, or an addies 3 , or a 
petition, if it be what it ought not to he, let ns call it by its tiue 
name, and give it its right denomination — it is a libel 

Then, gentlemen, consider what this petition is this is a petition 
relating to something that was done and oideied by the government 
Whether the reasons of the petition he true 01 false, I will not 
examine that now, nor will I examine the pierogative of the ciown, 
but only take notice that this lelates to the act of the government 
The government lieie has pubhshod such a declaiation as this that has 
been read, lelating to matteis of government, and shall, or ought 
anybody to come and impeach that as illegal, which the government 
has done ? Truly, in my opinion, I do not think he should, or ought, 
for by this rule may evory act of the government he shaken, when 
there is not a paihament cle facto sitting 

I do agiee, that oveiy man may petition the government, 01 the 
king, in a matter that relates to his own pnvate interest, but to 



meddle with a matter tftat relates to the government, I do not think 
my loids the bishops had any power to do more than any others 

When the house of lords and commons aie in being, it is a piopei 
way of applying to the king there is all that openness m tljp woild 
foi those that are members of parliament, to make what addiesses 
they please to the government, foi the lectifymg, altenng, legulatmg, 
and making of what law they please , but if eveiy private man shall 
come and mteipose his advice, I think theie can never be an end of 
advising the government I think there was an instance of this in 
king James’ time, when by a solemn resolution it was declaiecfto be a 
high imsdemeanoui, and next to treason, to petition the king to put 
the penal laws m execution 

Just Poiuell Biother, I think you do mistake a little 

Just Allybone Brother, I dare lely upon it that I am light it 
was so declared by all the judges 

Sol Gen The Puritans piesented a petition to that puipose, and in 
it they said, if it would not be granted, they would come with a great 
number 

Just Powell Ayo, there it is 

Just Allybone I tell you, Mr Solicitor, the resolution of the 
judges is, That such a petition is next door to treason, a very great 
misdemeanour 

Just Poivell They accompanying it with threats of the people’s 
bemg discontented 

Just Allybone As I remember, it is m the second part of the 
folio 35, or 37, where tho resolution of the judges is, That to frame 
a petition to the king, to put the penal laws in execution, is nuxt to 
treason , for, say they, no man ought to intermeddle with matteis of 
government without leave of the government 

Smj Pembei ton That was a petition against the penal laws 

Just Allybone Then I am quite mistaken indeed, m case it be so 

Se>j. Tnnder That is not material at all which it was. 

Mi Pollexfen They theie threatened, uidess their request were 
granted, several thousands of the king’s subjects would be discon- 
tented 

Just. Powell That is the reason of that judgment, I affirm it 

Just Allybone But then I’ll tell you, brothei, again, what is said 
in that case that you hinted at, and put Mr Solicitor m mind of, foi 
any man to laise a ropoit that the lung will 01 will not peimit a 
toleiation, if oithei of these be disagreeable to the people, whether 
he may or may not, it is against law , for we are not to measure 
tilings from any tiuth they have in themselves, hut from that aspect 
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they have upon the government , for there ifiny he every tittle of a 
libel true, and yet it may be a libel still so that I put no stress upon 
that objection, that the matter of it is not false , and foi sedition, it 
is that which eveiy libel carries m itself, and as evoiy trespass 
implies m and anus , so every libel against the government camos 
in it sedition, and all the other epithets that aie m the inhumation 
This is my opmion as to the law m general I will not dcbite the 
prerogatives of the lung, nor the privileges of the subject, hut as 
this facj; is, I think these veneiable bishops did meddle with that 
which did not belong to them they took upon them in a potilionaiy, 
to contradict the actual exercise of the government, which I think 
no particular persons, or singular body, may do 
(ST xn 183-433 ) 


X 


THE CASE OE JOHN TUTCIIIN 
3 Anne, 1704. 


[John Tutchm was tiled for writing and publishing “false, malicious 
and seditious libels ” The passages on which the indictment was based 
complained of mismanagement and peculation m the navy, and accused 
certain government officials of being bribed by France The jury found 
him guilty of “composing and publishing,” but not of “writing” the 
alleged libel On appeal m arrest of judgment the verdict was quashed 
on technical grounds, but “it was never afterwards thought pioper to try 
him again Chief Justice Holt’s charge to the jury has a historic and 
constitutional interest as showing the interpretation of the law of libel by 
a judge whose defence of popular liberties m Ashby v TVhite proved lus 
courage and independence See Broom, CL 517 , Odgen, L and S 410- 
422 , Stephen, H G L n 298-39G , Hallam, 0 H m 166 S T \iv 109C- 
1199] ’ au 


Gentlemen of the jury, this is an mfonnation that is piefoned 
by the queen’s attorney general against Mr Tutchm foi writing and 
composing, and publishing, or causing to he writ, composed or pub- 
lished, several libels against the queen and her government So 
that now you have heard this evidence, you are to consider whether 
you are satisfied that Mr Tutchm is guilty of wuting, composing and 
publishing these libels, They say they arc innocent pupois, and no 
hbels, and they say nothing is a libel but what reflects upon some 
particular person But this is a very strange doctrine, to say, it 
is not a libel reflecting on the government, endeavouring to possess 
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the people that the government is maladnnnisteied by corrupt 
persons, that aie employed in such or such stations either m the navy 
or aimy To say that conupt offieeis aie appointed to administer 
affairs, is ceitaxnly a reflection on the government If people should 
not he called to account for possessing the people with an ill opinion 
of the government, no government can subsist l?oi it is veiy 
necessaiy foi all governments that the people should have a good 
opinion of it, and nothing can he worse to any government, than to 
endeavour to piocuie animosities, as to the management of this 
has always been looked upon as a crime, and no government can he 
safe without it be punished Now you are to consider, whethei these 
words I have read to you, do not tend to beget an ill opinion of the 
adnunistiation of the government? To tell us, that those that are 
employed know nothing of the matter, and those that do know are 
not employed Men aie not adapted to offices, but offices to men, out 
of a particular regard to their mteiest, and not to then fitness foi the 
places this is the purpoit of these papors Gentlemen, I must 
leave it to you , if you are satisfied that ho is guilty of composing 
and publishing these papeis at London, you arc to find him guilty 

(Eiom Holt’s, 0 J , charge to the jmy S T xiv 1126) 


XI 

ASHBY v WHITE AND OTHEBS 

2 Anne, 1704 * 

[The importance of this historic case, with which is also concerned The 
Oast, uf the Aylesbury Men, justifies the length of the extracts Matthew 
Aslihy brought an action against William White, Mayoi of Aylesbury, 
and otheis, for refusing his vote at an election of burgesses to Parliament, 
and obtained a veidict with costs and £5 damages On a motion in the 
Queen’s Bench in airest of judgment befoie Lord Chief Justice Holt and 
Justices Powell, Powys, and Gould, judgment was given for the de- 
fendant on the giound that an action did not lie agam&t the returning 
offieeis, Holt, OJ, dissenting The case was biought un wnt of erioi 
befoie the House of Lords, and on Januaiy 14, 1703, the judgment of 
the Queen’s Bench was reversed on the giounds set forth in Holt’s dissent- 
ing judgment m the com l below (Excerpt I ) Tho House of Commons at 
once took the challenge up, and aftei debating it fiom Januaiy 17 to 25, 
adopted ceitam resolutions to piotect their interpretation of then privi- 
leges (see Excerpt II , p 271) The House of Lords also debated this 
question and passed countei-iesolutions, and conferences between the two 
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chambeis failed & effect a reconciliation When five other Ayleshiuy men, 
suppoited by the decision of the House of Loids, brought actions similar 
to that of Ashby’s, they were promptly committed to Newgate by the 
House of Commons for a bieach of jmvilege A motion to obtain their 
discharge on a wilt of habuit . corjrns was aiguecl in the Queen’s Bench 
before the same four judges who had alieady given a judgment m 
Ashby v Wlnte, and with the same result By three to one (Holt, C J , 
again dissenting) the court refused to order their dischaige (see E\cerpt 
IV ) Paty, one of the five Aylesbury men, petitioned the Queen foi a 
writ of error to bring his case befoie the House of Loids, as Ashby 
bad done , the Commons petitioned the Queen not to giant the writ, 
wliereupon the Crown referred the question to the judges as to whether 
such writs were “of right" or “of grace” Ten judges answered that 
such writs were “of light” (ex debito ml mento jushtuie), two that they 
were “ of grace ” (ex giatia) The Lords also diew up a representation to 
the Crown, and Anne solved the difficulty by proroguing Parliament 
This freed the Aylesbury men from the restrictions of the privilege of the 
House of Commons, and they finally obtained verdicts against the leturn- 
mg officeis On the whole matter see S T mv 696-888 , Halim i, C H 
m 274, Anson, LO i 170, Bioom, CL 841-874, May, PP 67-142 
The extiacts are (1) from Holt’s judgment m the Queen’s Bench , 
(2) the lesolutions of the House of Commons , (3) the counter-resolu- 
tions of the House of Lords , (4) the judgments of the judges in the 
argument on the writ of Habeas Coipus for “ the Aylesbury men ” , 

(5) the certificates of the judges to the question submitted by the Crown , 

(6) fiom the representation of the Loids to the Ciown with the Queen’s 
answei ] 


I 

T5ie Case is tiuly stated, and the only question is, whether or not, 
if a Burgess of a Boiough that has an undoubted right to give his 
vote for the cliusing a Burgess of Parliament for that Borough, is 
refused giving his vote, has any remedy m the Bang’s Couits for tins 
Wrong against the Wrong doei 1 All my Brothers agree that he has 
no Remedy, but I diflei from them, foi I think the Action well 
maintainable, that the Plaintiff had a Right to vote, and that in 
consequence thereof the Law gives linn a Remedy, if he is ob- 
structed, and this Action is the propel Remedy, By the Common 
Laws of England, every Commoner hath a Right not to he subjected 
to Laws, made without their Consent, and because it cannot be 
given by eveiy individual Man m Person by Reason of Nnmbei 
and Confusion, theiefore that Power is lodged in the Repiesentatives, 
elected by them foi that pmpose, who aie either Knights, Citizens or 
Burgesses, and the Grievance here is, that the Party not being 
allowed his Vote, is not represented The Election o± Knights of 
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Shires is by Freeholders , and a Freeholder has a Slight to vote by 
Reason of his Freehold, and it is a real Right In Boroughs 
they have a Right of voting Rations Bmgagu and Ratione Tenutae, 
and this like the Case of a Fieeholder before mentioned js a leal 
Right, annexed to the Teniue m Burgage This is a noble 

Franchise and Right, which entitles the subject m a Share of the 
Government and Legislature And here the Plaintiff having this 
Right, it is apparent that the Officei did exclude him fiom the 
enjoyment of it, wheiein none will say he has done well, but Wiong 
to the Plaintiff, and it is not at all matenal whethei the Candidate, 
that he would have voted so, weie chosen, or likely to be so, for the 
Plaintiff's Right is the same, and being hmdeied of that, he lias 
Injury done him, for which he ought to have Remedy It is a vam 
Thing to imagine, theie should be Right without a Remedy, for 
Want of Right and Want of Remedy are Convertibles If a Statute 
gives a Right, the Common Law will give Remedy to maintain it , 
and wheiever there is Injury, it imposts a Damage And theie can he 
no Petition m tins Case to the Pailiament, nor can they judge of 
this Injury, or give Damages to the Plaintiff And although tins 
Matter lelates to the Parliament, yet it is an injury precedaneous 
to the Parliament, and where Parliamentary Matteis come befoie 
us, as incident to a Cause of Action concerning the Property 
of the Subject, which we in Duty must deteimine, though the 
Matter be Parliamentary, we must not be detened, but aie bound by 
our Oaths to determine it The Law consists not m particular 
Instances, hut m the Reason that rules them , and if where a Man is 
injured in one Soit of Right, he has a good Action, why shall he 
not have it m another! And though the House of Commons have 
Right to decide Elections, yet they cannot judge of the Charter 
oiigmally, but secondanly m the Deteimmation of the Election, and 
theiefoie where aii Election does not come in Debate, as it doth not 
m this Case, they have nothing to do and we aie to exeit and 
vindicate the Queen’s Junsdiclion, and not to he flighted because 
it may come m Question m Parliament, and I know nothmg to 
lundei us fiom judging Matters depending on Cliaiter or Piescnp- 
tion He concluded for the Plaintiff 

(Holt’s Judgment Holt’s Reports (ed 1737), pp 525 et seq) 
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RESOLUTIONS OF THE HOUSE OF COMMONS 

Mr Fieeman The question as I have it upon my Paper, is this 

“That according to the known law and usage of parliament, neither 
the qualification of any elector, or the light of any peison elected, is 
cognizable or determinable elsewheic than before the Commons of 
England m parliament assembled, except m such cases as are specially 
provided foi by act of parliament ” 

But some gentlemen are for leaving out these woids, [“ Neither 
the qualification of any elector, or,”] So that I must put a question, 
Whethei these woids shall stand part of the question 1 (Members 
Aye, aye ) 

Then Mr Freeman put the Question, and the Committee divided 
Teller foi the Ayes, Mr Gulston 215 

Teller foi the Noes, Mr Wylde 97 

So it was earned, that those words should stand part of the 
question 

And the mam Question being put, 

Resolved, 2 “That according to the known law and usage of 
parliament, neither the qualifications of any elector, or the right of 
any person elected, is cognizable or determinable elsewhere, than 
before the Commons of England in parliament assembled, except in 
such cases as aie specially provided for by act of parliament ” 

Evolved, 3 “That the examining and determining the qualifica- 
tion oi right of any elector, oi any person elected to serve in pailia- 
ment, m any court of law, oi elsewhere than before the Commons of 
England m parliament assembled, except m such coses as are specially 
provided for by act of pailiament, will expose all inayois, bailiffs, 
and otbei officers, who are obliged to take the poll, and make a 
return thereupon, to multiplicity of actions vexatious suits, and un- 
suppoitable expenses, and will subject them to different and indepen- 
dent jurisdictions, and inconsistent determinations m the same case, 
Without relief ” 

Resolved, 4 “ That Matthew Ashby having, m contempt of the 

junsdiction of this House, commenced and piosecuted an action at 
common law against William White, and otheis, the constables of 
Aylesbuiy, for not receiving Ins Vote at an election of burgesses to 
seive m parliament foi the said boiough of Aylesbury, is guilty of a 
breach of the puvilege of this House ” 



Resolved, 5 “Th&t whoever shall presume *o commence or 
piosecute any action, indictment, or information [at common law], 1 
which shall bung tho light of electors, or peisons elected to serve m 
parhament, to the determination of any othei jurisdiction than that 
of the House of Commons, except in cases specially provided foi by 
act of paihament, such person and persons, and all attoimes, solicitors, 
counsellors, seijeants-at-law, soliciting, piosecuting or pleading m any 
such case, aie guilty of a high bleach of the pnvilege of this House ” 
Ordeied, “That the said Resolutions he fixed upon WesJaniUBter- 
Hall Gate, signed by the Clerk ” 

These Resolutions, with this, (to wit,) 

Resolved 1 “That accoidmg to the known laws and usage of 
parhament, it is tho sole light of the Commons of England in parlia- 
ment assembled, except in cases othei wise provided for by act of 
pailiament to examine and determine all matteis relating to the right 
of elections of their own membeis ” weie reported to the House. 
(0 J , Jan 25, 1704 ) 


III 

RESOLUTIONS OE THE HOUSE OF LORDS 

Tlus State of the Case being lead, and appioved of, the House 
came to the following Resolution , (videlicet,) 

“ It is resolved, by tho Loids Spiritual and Tempoial m Pailiament 
assembled, That, by the known Laws of this Kingdom, everj^Fiee- 
holdei, or othei Person having a Right to give his Vote at the 
Election of Members to seive in Pailiament, and being wilfully 
denied or hmdered so to do, by the Officer who ought to receive 
tho same, may maintain an Action m the Queen’s Couits against such 
Officer, to asseit his Right, and rocovei Damages foi the Injury ” 

“It is resolved, by tho Lords Spmtual and Temporal m Pailiament 
assembled, That the asset ting, that a Peison, having Right to give his 
Vote at an Election, and bemg hmdered so to do by the Officer who 
ought to take the same, is without Remedy for such Wiong by the 
ordinary Comse of Law, is destructive of the Pioperty of the 
Subject, against the Freedom of Elections, and manifestly tends to 
encourage Conuption and Paitiahty m Officers, who are to make 
Returns m Parhament, and to subject the Freeholder and other 
Electors to then arbitrary Will and Pleasure ” 


1 Omitted, on amendment, next day — January 20, 1704 
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“It is resolved, by the Lords Spmtual and Tempoial in Parliament 
assembled , That the declaring Mathew Abltby guilty of a Breach of 
Privilege of the House of Commons, foi piosecutmg an Action against 
the Consfcibles of Ayleslmi y, for not receiving his Yote at an Election, 
after he had, in the know and pioper Methods of Law, obtained a 
Judgement in Parliament foi Recovoiy of his Damages, is an un- 
precedented Attempt upon the Judrcature of Parliament, and is, in 
Effect, to subject the Law of England, to the Votes of the House of 
Common^” 

" It is Resolved, by the Lords Spmtual and Tempoial in Parliament 
assembled, That the deterring Electois from piosecutmg Actions m 
the ordmary Course of Law, where they are depnved of their Right 
of Voting, and teinfymg Attoimes, Sohcitois, Counsollois, and 
Seijeants at Law, from soliciting, piosecutmg, and pleading, in such 
Cases, by voting then so doing to he a Bleach of Privilege of the 
House of Commons, is a manifest assuming a Powei to contiol the 
Law, to limdei the Couise of Justice, and subject the Propeity of 
Englishmen to the arbitiaiy Votes of the House of Commons ” 

(L J wii 634 ) 


rv 

JUDGMENT ON THE HABEAS CORPUS OF THE 
* AYLESBURY MEN 

Mi Justice Powell That this is a case of the highest consequence, 
foi it concerns the pnvileges of the House of Commons, the libeity 
of the Subject, and tlie juiisdiction of this couit, it is the fiist ease 
of this natrue, foi the loid Shaftesbury was a membei of the House , 1 
and theie may bo a gieater juiisdiction in some cases ovei their own 
membeis, than over stiangeis , however, they had nob any anthonty 
upon the return, foi they 2 aie committed by another law than we 
proceed by and to be committed by one law, and to judge of the 
commitment by another law, would be a stiange thing foi the House 
do not commit by the authority of the common law, but by another 
law, ‘Legem efc Consuetudmem Parliamenti ' , foi theie are m Eng- 
land seveial other laws, besides the common law, viz the ecclesiastical 
law, the admnalty law, etc , and there is the law and customs of 
parliament, whole they have paiticulai laws and customs for their 
directions 

To state judicature will help to clear this case The House of 
Loids have a powei to judge by the common law, but not originally, 

1 u oi the Houso of Loids 1 Tha Aylesbuiy men 

T 



■but a dermai resort upon Writs of Error and AppJds , and for that 
leason it is provided by the constitution, for the judges to give their 
assistance, which they are bound to do But they have another law, 
viz ‘Lex et Consuetudo Parliamenti,’ which the judges ate not to 
assist m, 01 give any opinion , and I dare say, the House of Lords 
would take it ill, should they meddle 01 advise theiein, for they have 
their pnvileges in their own rolls and books 

That the Commons have also a judicatuie, not by the common 
law, but do judge of breaches of privileges, and contempt^ to their 
House, ‘ Secundum Legem et Consuetudmem Parliamenti,’ 4 Inst 
23 , and by this law these persons are committed, and are now 
bi ought to be discharged by the common law The Resolution of 
the Commons upon the bleach of pnvileges is a judgement, and the 
commitment an execution of it, which cannot be controlled , for this 
would be to draw it ad aliud Examen, and then the Commons would 
not he supreme judges of their own pnvdeges 

That the Resolution in the House of Lords, m the case of Ashby 
and White, does not bind the House of Commons, nor determine 
their privileges, for they judged of the privileges of the Commons 
as an incident to the action, and one court may judge of a matter 
within the jurisdiction of another court, when without it they cannot 
determine the case before them, as this court may of admiralty, or 
ecclesiastical jurisdiction, if the question anses uran action depending 
in this couifc But such a determination will not bind another court, 
which has an ongmal cognizance of that matter, as m ejectment now 
depending in the Common Pleas, the general issue pleaded, and a 
special veidict, the question theie is, If a Quaker’s marriage be 
good 1 ! Now if it should be held in that cornt a void mamage, and 
the judgement should be affiimed in this court, and upon a Writ 
of Enor m the House of Lords, it should be le versed, this would 
not bind the ecclesiastical court, but they might pioceed theie for 
mcontmency, and if they should proceed there to excommunication, 
finding it a void marriage and the party taken by the Excommuni- 
cato Capiendo should bring this Habeas Coipus upon the return of 
it, we could not discharge him But this is a matter originally 
arising m Parliament 

That this court may keep other inferior courts within their juris- 
dictions, but not the House of Commons, for no prohibition was ever 
gianted to that court, though they exceeded jurisdiction, so if the 
House of Lords do exceed, or take cognizance of matters m the first 
instance, no prohibition would he , for no mfenoi court can prohibit 
a superior and no prohibition was moved here, nor could we have 
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granted it, for the House of Commons is superior to all ordinary 
Couits of law When the House of Loids took cognizance, and 
pioceeded upon the petition of my lonl Wliaiton, complaining of an 
order of* the couit of Excliequei, foi filmg the lecoid of a survey 
of the honour of Richmond, and lordship of Middleton, which the 
House of Commons, upon the petition of Mi Bathliurst, complaining 
of this pioceeding, Jan 28, 1703, lesolved to be without pie- 
cedent, and unwairantable, and tending to the subjecting all the 
rights a»d properties of the Commons of England to an illegal and 
aibitrary powei , they also resolved then, that it is the undoubted 
right of all the subjects of England to make use of the lecoid, as 
they ought by law to have done hefoie the said proceeding of the 
House of Lords 

L(» d Chief Just. Holt That this case does depend upon the vote 
that is recited in the Speakoi’s Wanant of Commitment, which was 
to this effect 

That it did appeal to that honouiable House, that John Paty of 
Aylesbury has been guilty of commencing and piosecutmg an action 
at common law, against W White and otheis, late constables of 
Aylesbuiy, for not allowing his vote m an election of mombois to 
seive in parkament, contiaiy to the declaration, in high contempt of 
the jurisdiction, and m breach of the known privileges of tlus House 
That he owned himself to lie under two disadvantages one, That 
all the lest of the judges do agree with Ins three brethren, fioni 
whom lie had the nusfoitune to dissent The othei, That he opposed 
the votes of the House of Commons, and did begin to think he 
might justify himself m lesiguing lus opinion to the rest , but that 
he valued more the dictates of Ins own conscience, than anything 
he could suffer m tins woild, and by that and his judgement (though 
it were but weak) he would be guided 

That this was not such an impiisonment as the fieemen of England 
ought to be bound by And that it did highly concern the people 
of England, not to be bound by a declaration of the House of 
Commons in a matter that before was lawful 

That neither House of Parliament has a power separately to dis- 
pose of the liberty oi pioperty of the people, for that cannot be 
done but by the Queen, Loids, and Commons, and this is the 
secunty of oui English constitution, which cannot be altered but by 
act of parliament 

That there is a crime charged by the vote for commencing an 
action , but sure that cannot be a bleach of privilege , for an original 
may be filed against a membei of paikament duimg the time of 



privilege, so that you do not molest him, and it 'is no breach of 
privilege, as it was resolved m Sn George Bimon’s case, 14 ch 2, 
for otherwise, by lapso of timo m seveial actions, he may be baned by 
the statute of limitations , so that if it be not a breach of pnvilege to 
commence an action against a membei of pailiament, then how can it 
be so to commence an action against the constable of Aylesbury 
But then the voto goes furthei, and says, for commencing and 
pioseeulmg an action but piosecuting may not be a breach of 
privilege neitliei , for enteung and continuing is prosecuting, which 
may be done without a breach of pnvilege 

That it does not appeal, that the constable of Aylesbuiy has any 
pnvilege above anotliei peison, for no man is presumed to he privi- 
leged unless it be shown , and he has no privilege as constable 
That the voto goes yet fuither, and says, for not allowing Ins vote 
in an election of members to serve in this present pailiament but 
this can be no ciime 

That he admitted they weie judges of their own privileges , hut 
the law must also be observed By 2 Eic 3, fol 9, it appeals, it 
was no crime by the common law, to bung an action, though never 
so malicious, false, oi gioundless, wheie it is adjudged, that theie is 
no punishment for it, because it was in a method of justice, hut 
when business began to increase, costs weie given against the plaintiff 
by 23 Hen 8, for bringing an action causelessly, A peer cannot 
have an action of Scandalum magnatuni, wheie there is no cause for 
the action wheiein he is cliaiged with scandal, so much the law 
regaided the right of bringing actions 

That when subjects have such a right to bring actions, it cannot 
he stopped by pnvilege of parliament, for no privilege of parliament 
can intend so far as to destioy a man’s right. 

That it has been adjudged a good action by the law of the land, 
and that damages may be recovered for the injury, m not allowing 
his vote , and this action is the same as Ashby and White, which 
lies before us , and if we consult the records, we shall find it to be 
the same 

That the lattei part of this vote is, That the prosecuting this 
action is contraiy to the decimation, m high contempt of the juris- 
diction, and m bleach of the known pnvileges of this House. 

That the privileges of the House of Commons are limited, for 
theie is no pnvilege m case of treason, oi felony, or bieach of the 
peace , for a justice of the peace may commit a member for breach 
of the peace, and if he should be indicted foi it, his plea of privi- 
lege would not be allowed 



ASHBY ». WHITE AND OTHERS 


277 


That nothing *san make a privilege that was not so before, (for the 
breach of which a man shall lose his libeity) but an act of parliament 
That each House is judge of their own privileges, because they 
are moiy conversant with the privileges of their own House , so the 
judges decline it , but if they come mcidently befoie the courts of 
law, they must determine it theie 

That suppose the House of Commons had not meddled m this 
matter, hut the defendants m this action had pleaded to the juris- 
diction # of this court, that this was a mattei examinable only m 
parliament, and the plaintiff had demuired, we must then have 
determined it, and be judges then of their pnvileges 

Coke’s 1 Inst ‘ Lex et ConBuetudo Pailmmenti ab omnibus 
querenda, a multis ignota, a, panels cogmta,’ and the leason it is 
known by so few is, because they do not seek for it "We aie 
bound to take notice of the customs of parliament, for they aie pait 
of the law of the land , and theie aie the same methods of knowing 
it, as the law in 'Westmmater-hall (Aftei quoting fiom Clarendon’s 
Histoiy as to pnvileges of paihament, the Chief Justice proceeded) 
That if bimgnig an action is a breach of pimlege, why was not 
Ashby laid hold on? He piosecuted to judgement and execution, 
but these persons are committed foi commencing an action 
How can the bringing an action in one court be a contempt to 
another 1 

If a man that has a pnvilege m one couit is sued m another, he 
shall have his privilege but it is no contempt in a plaintiff that sues 
m another court, and there is no punishment for it , much less can it 
be a Contempt to the House of Commons, wdieie no action can be 
brought 

That lie admitted, the House of Commons may commit any peison, 
and foi any dime, because they may impeach any person for any 
cnme whatsoever , but that course is seldom taken, unless where the 
cume lequirea a stuct prosecution, and much concerns the public 
That the lord Shaftesbury’s ease is not like this, foi he was a 
membei of the House, and it was for a contempt m the House 

The House maj at any time commit a man for a contempt m the 
face of the House, wheieas the pusoneis aie committed not for a 
bieach of privilege or contempt, but because they have brought then 
actions which aie legal, and so adjudged by the Lords m the Wilt of 
Eiror 

That he did not question but that the wanant was a good wanant 
That ‘lex et consuetudo pailiamenti’ is as much the law of the 
land as any othei law It is the law gives the queen liei pieiogative 



It is the law gives jurisdiction to the House of Louis , and it is the 
law limits the jurisdiction of the House of Co m mons 

That if the ecclesiastical couit exceed their jurisdiction, a prohibi- 
tion will lie , and even the king’s acts, if contiaiy to law, ar% void 

He insisted that the loid Banbury’s case was a great authority for 
him 

He petitioned the House of Lords to sit, and also to have the 
lung’s leave The lords deteimmed he was not a loid , yet when he 
was bioughb up on an indictment by the name of Chailes ^prowles, 
esq he heie pleaded and insisted that he was a peer , which plea 
was allowed and he was nob tried 

Though the Loid Chief Justice was so clear m his judgement, yet 
the othei thiee judges being of a contraiy opinion, the majority 
prevailed , and the prisoners were remanded to Newgate 

v 

May it please your majesty , 

In obedience to your majesty’s command, we have considered 
of the Petition hereunto annexed , and we are humbly of opinion 
that a "Writ of Error in this case ought to be granted of right, and 
not of graco But we give no opinion whethei a Wilt of E1101 does 
he in the case , because it is proper to be determined in pailiament, 
wheie the wilt of erroi and record are returned and certified 


Holt 

Powis 

Tbevoe 

Blenoowe 

Ward 

Gold 

Nbvill 

Tracey 

Powell 

Bury 


May it please your majesty , 

In obedience to youi majesty's command, we have considered 
of the petition heieunto annexed , and we are humbly of opinion 
that your majesty is not of right and justice obliged to grant a Wilt 
of Erroi in this case Peioe Smith 

The judges all attended the queen at the cabinet 1 on the 25tli 
Eebruaiy, and deliveied these their seveial resolutions to liei majesty, 
111 the piesence of the pnnce and many of the principal meinbeis of 
the Council 

(ST xiv 862) 

1 The expression might be piessed as an instance of the presence of the 
Sovereign at a meeting of the Cabinet, in which Anne was accustomed to sit, 
but it is piobably heie used loosely for the Pnvy Council 
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(On thg commitment of the five Aylesbury men, the Lords drew up an 
elaborate Representation and Address, March 14, 1705, the substance of 
which is given m the concluding paragraphs ) 

"We humbly beg pardon of your majesty for this long and melan- 
choly Representation, which we could not avoid without being guilty 
of treachery to your majesty and to our native country The five 
persons immediately concerned aie but poor men , but we well know 
your majesty’s justice and compassion extends itself to the meanest 
of your subjects 

The matteis in dispute are of the highest consequence Your 
majesty’s prerogative, the reverence due to laws, and the liberties 
and properties of all the people of England aie concerned and at 
stake, if these encioachments prevail 

We do not pretend to solicit your majesty to put a stop to these 
innovations, your own wisdom will suggest the most propel methods 
We have endeavoured to do our duty by laying the whole matter 
before you 

We humbly beg leave as fai to resume what has been said, as to 
present to your majesty a short view of the unhappy condition of such 
of your subjects, as have right of giving votes for chusmg membeis to 
serve in parliament, which has hitherto been thought a great and 
valuable pnvilege but by the late proceedings of the House of 
Commons, is likely to be made only a dangerous snare to them, in 
case "they who may hereafter be chosen to seive m parliament, shall 
think fit to pursue the methods of this piesent House of Commons 

If they refiam fiom making use of their right in giving their 
Votes, they are wanting m duty to their country, by not doing their 
parts towards the chusmg such representatives as will use their tiust 
towards the good of the kingdom, and not for the oppression of their 
fellow subjects 

If the officer, who has the right of taking the suffrages, refuse to 
admit them to give their Votes, they must either sit down by it, and 
submit to be wrongfully and maliciously deprived of tbeir ngbts , or 
if they brmg then actions at law, m oidei to asseit then rights, 
and recovei damages for the injury (as all other mjuied men may do 
m like cases) they become liable to indefinite imprisonment, by 
inclining the displeasure of those who are elected 

If, being thus imprisoned, they seek their liberty by Habeas 
Corpus, (the known lemedy of all othei subjects) they do not only 
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tie tlieir own chains faster, hut bring all then fnends and agents, 
their solicitors and counsel, into the same misfoitune with themselves 

If they think themselves to have leceived injury by the judgement 
upon the Habeas Corpus and seek relief by Writ of Error, (the knpwn 
refuge of these who suffer wiong by any wrong judgement^ all that 
assist them m that matter aie likewise to lose their hbeities for it, 
and they themselves will he removed to new prisons, in oi'dei to avoid 
the justice of the law 

We humbly conclude with acquainting your majesty, that we have 
been infoimed by the petition of two of the pnsoneis, that tfiey have 
been long delayed, though they have made their apphcations in due 
manner foi Wilts of Erroi We are under a necessary obligation, for 
the sake of justico, and asseitmg the judicatuie of Paihament, to 
make this humble Address to your majesty, that no importunity of 
the House of Commons, nor any other consideration whatsoever may 
prevail with your majesty to suffer a stop to be put to the known 
couise of justice, but that you will be pleased to give effectual oideis 
foi the immediate issuing of the Wilts of Erroi. 


THE QUEEN’S ANSWER 

To which hei majesty -was pleased, the same day, to letiun the 
following most giacious answei 

“My Loids I should have gianted the Wnt of Enor dcsned in 
this Addiess But finding an absolute necessity of putting an im- 
mediate end to this session, I am sensible theie could have been no 
furthei piocoeding upon that matter ” * 


YOTE OF THANKS 

Ordered by the Loids spmtual and temporal m paihament as- 
sembled, that the humble thanks of this House he piesented to her 
majesty, for hei most gracious Answer, m which she has expressed so 
gieat a legaid to the judgement of this House, so much compassion 
to the petitioneis, and such tenderness to the lights of the subject 
The same day the Queen came to the House and put an end to the 
session, and the loid keeper proiogued the paihament to Tuesday the 
1st of May, which put an end to this affair 
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THE ‘IMPEACHMENT OF HENRY SACHEYERELL 
9 Anne, 1710 

[Henry Saclieverell, db, had preached two seimons (a) “The Com- 
munication of Sm,” on August 5, (&) “The Penis of False Bretlnen 
both in Chuich and State,” on Novembei 15, 1709, both of which weie 
subsequently punted and sold m laige numbers, and for the sentiments 
expressed m these, as tending to deny the pnnciples of the Revolution, 
the Whig Government with considerable reluctance decided to impeach 
him Aiticles of impeachment were agreed on m the House of Commons 
on January 12, 1710 The trial commenced before the Loicls on Febniary 
27, and on March 23 the Loids found lnm guilty (69 to 52), and the 
judgment was (1) Sacheveiell should be suspended from preaching 
for three years , (2) the two seimons m question were condemned to 
be biunt on Maich 27 by the common hangman The proceedings m 
the Loids and the judgment occasioned sevoial numoiously signed 
protests (see Rogets, PL i 189-198) Burke, m his Appeal f tom the 
new to the old Whigs, was of opinion that the tnal furnished the best 
statement of the doctrine and countei-doctnne of the Revolution of 1688, 
and the extiacts given aie intended to illustrate this view See Hallam, 
C H ch xvi , Lechj, HE i , ST x\ 1-522, Entice, op at , Wyon, 
History of Queen Anne’s Reign, n , Sandetsom, A Complete History of 
Di Saclieverell ] 

ARTICLES OF IMPEACHMENT AGAINST HENRY 
SACHEVERELL 

I He, the said Hemy Saclieverell, in his said Sermon, pienched 
at St Paul’s, doth suggest and maintain, That the necessary means 
used to hung about the said happy Revolution, weie odious and 
unjustifiable That Ins late majesty, m his Decimation, disclaimed 
the least imputation of Resistance And that to impute Resistance 
to the said Revolution, is to oast black and odious colouis upon Ins 
late majesty and the said Revolution 

II He, the said Henry Sacheveiell, m his said Sermon pleached 
at St Paul’s, doth suggest and maintain, Tlut the foiosaid Toleration 
gianted by law is umeasonable, and the allowance of it imwanantoble 
And asserts, That he is a false biothei with lelation to God, religion 
oi the Chuich who defends Toleiation and Libel ty of Conscience, 
That Queen Elizabeth was deluded by aichbishop Gnndall, whom 
he scurrilously calls A False Son of the Chuich, and a Perfidious 
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Prelate, to the toleration of the Genevan discipline And that it 
is the duty of superior pastors to tliundei out their ecclesiastical 
anathemas against peisons mtitled to the benefit of the said Toleration, 
and insolently dales, 01 defies any power on earth to revise such 
sentences 

III He, the said Henry Sacheverell, m his said Sermon, pieached 
at St Paul’s, doth falsely and seditiously suggest and assert, That the 
Chuich of England is in a condition of gieat penl and adveisity under 
her majesty’s administration, and in older to arraign and bl^gken the 
said Vote or Resolution of both Houses of Pailiament, appioved by 
her majesty as afoiesaid, he, in opposition thereto, doth suggest the 
Church to he in Dangei and, as a parallel, mentions a Yote, That 
the person of king Chailes the first was voted to he out of danger, 
at the same time that his muidereis were conspiring Ins death, 
theiehy wickedly and maliciously insinuating, that the members of 
both Ilouses, who passed the said vote, were then conspiring the lum 
of the Chuich 

IV He, the said Henry Sacheverell, m Ins said Sermons and 
Books, doth falsely and maliciously suggest, That hei majesty’s 
administration, both m ecclesiastical and civil affans, tends to the 
destruction of the constitution And that theie are men of characteis 
and stations m Chuich and State who are False Brethien, and do 
themselves weaken, undemune and betiay, and do encourage, and 
put it m the power of others, who are professed enemies, to overturn 
and destroy the constitution and establishment and chargeth her 
majesty, and those in authority under her, both m Church and State, 
with a general mal-administiation And, as a public incendiary, he 
persuades her majesty’s subjects to keep up a distinction of factions 
and parties, instils groundless jealousies, foments destiuctive divisions 
among them, and excites and stirs them up to anus and violence 
And that his said malicious and seditious suggestions may make 
the strongei impression upon the minds of her majesty’s subjects, 
he the said Henry Sacheveiell doth wickedly wiest and pervert divers 
texts and passages of Holy Seupture 

Ailo) ney Genet al (Sir J Montague ) And to shew his little liking 
of the great woik which was begun to be wrought on that day by the 
arrival of his late majesty, the chief turn of his discouise is, to ciy up 
Non-Resistance and Passive Obedience 

And to make it most evident, that what he said of Non-Resistance, 
was to cast black and odious coloius upon the Revolution, he lays 
down a geneial position, ‘ That it is not lawful, upon any pretence 
whatsoever to make Resistance to the supreme powei’, which 
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supremo power, othei passages, he explains to be the regal 
power 

And being appiehensive, that every one that heard him talking 
in that manner against Resistance, would see plainly he was censuring 
and condemning the means that brought about the Revolution, and 
being desnous to cast as heavy reflections as he could upon the 
memory of kmg William, he asserts, ‘ That the Prince of Oiange, m 
his Declaration, utteily disclaimed all manner of Resistance ’ 

My lojjds, eveiybody knows, that knows anything of the Revo- 
lution, That the Prince of Orange came ovei with an armed foice, 
and that m several paiagraphs of his Declaiation, (the Doctoi 
speaks of) His late Majesty invites and lequnes all peers of the 
realm, both spiritual and tempoial lords, all gentlemen, citizens, and 
other commoneis, to come in and asBist him, in oidei to the executing 
that design he had then undertook, against all that should endeavoui 
to oppose him 

Therefore it must he accounted very ridiculous for the Doctor to 
advance such a position, if he had no further meaning in it, than 
to give an account of the Pnnee of Change's design in coming ovei 
heie mto England 

And this will make it necessaiy foi your lordships to considei 
what is the true meaning of this assertion is it not plainly to make 
the Prince of Orange say one thing, and at the same tune do directly 
another 1 ! And can this be done with any other design than to asperse 
the memory of the late king William 1 

Then as to his discourse concerning Passive Obedience and Non- 
Resislance, in such latitude as is there mentioned, what could it 
tend to, but to cast reflections upon that Resistance, which was the 
means that brought about the Revolution 1 

For was there any occasion at that time to be so earnest to cry 
down Resistance and preach up Passive Obedience 1 

Can any one pietend to say, tlieie weie any symptoms of discontent 
throughout the nation, in any parts thereof 1 

No to our comfort he it spoken, no reign, no age, no histoiy, can 
give a better account of the good dispositions of the people to their 
soveieign Theieforo, smee the preaching these doctunes was need- 
loss, it does savoui of some wicked design, to be talking so unieason- 
ably of this subject 

If what the doctoi veiy frequently asserts in this seimon he tiue, 
That all aie false sons of the Chuich, who assisted in bmigmg about 
the Revolution, oi that joined m the opposition that was made to 
the encioachments which were begun by evil mnnsteis m the leign 



of king James 2, against our leligion and liberties,, let tlie Doctoi a 
little consider, how far his character of a False Bi other may he 
carried 1 

Everybody knows, that lived in those days that the body of the 
clergy of the Chinch of England made a noble stand against the 
encroachments which were then making, and appealed .as active as 
any of the laity 

And was it not by then wntmgs, pleaching, and example, that the 
nobility and gently weie animated to maintain and defend their 
rights, religion and libei ties 1 

Mi Lechmeie I ciave leave to lenund your lordslnps of the con- 
dition of things m both kingdoms immediately preceding the late 
Revolution the cose is stated and lecorded, between the late kmg 
Janies and the subjects of both kingdoms, in the seveial Declarations 
of the Rights of both nations made by them at that time 

I shall forbear to aggravate the miscainages of that unhappy 
prince, further than by saying that it is declaied m the preamble to 
the bill passed m England, That by the assistance of evil counsellors, 
judges and ministeis, employed by him, he did endeavour to subvert 
and extirpate the Piotestant Religion, the laws and liberties of this 
kingdom, in the seveial instances there enumerated And m that passed 
in the kingdom of Scotland, it stands declaied, That, by the advice of 
evil counsellois, he did invade the fundamental constitution of that 
kingdom, and alteied it fiom a legal limited monarchy, to an aibitiaiy 
despotic power 

Your lordships, on this occasion, will again considei the ancient 
legal constitution of the government of this kingdom , fiom »vhick 
it will evidently appeal to youi lordships, that the subjects of this 
realm had not only a power and right in themselves to make that 
Resistance, but lay undei an indispensable obligation to do it 

The natuie of oui constitution is that of a limited monaichy, 
wherein the supreme power is communicated and divided between 
Queen, Lords, and Commons, though the executive power and ad- 
ministration be wholly m the ciown The teims of such a constitu- 
tion do not only suppose, but express an original contract between 
the ciown and thp people , by which that supieme power was [by 
mutual consent and not by accident] limited and lodged in more 
hands than one and the uniform preservation of such a constitution 
foi so many ages without any fundamental change, demonstiates to 
youi loidships the continuance of the same eontiact 

The consequences of such a flame of government are obvious 
that the laws are the rule to both, the common measure of the 
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power of the crov^a, and of the obedience of t?ie subject , and if the 
executive part endeavouis the subversion, and total destruction of the 
government, the ongmal contiact is tlioroby broko, and tlio light of 
allegianc* ceases that pmt of the government thus fundamentally 
injured, hath a right to save 01 lecovei that constitution m which it 
had an original interest 

Ray, the natuie of such an ongmal contract of government pioves, 
that there is not only a powei in the people, who have inherited its 
freedom, assert their own title to it, hut they are bound m duty to 
transmit the same constitution to then posterity also, 

It is mis-spending your loidships’ time to illustrate this it 13 an 
eternal truth, essential to the government itself and nob to be defaced 
01 destioyed by any foice 01 device 

That the rights of the ciown of England aie legal rights, and its 
power stated and hounded by the laws of the kingdom , that the 
executive power ami administration itself is undei the strictest guard 
foi the secunty of the people, and that the subjects have an in- 
heritance in then ancient fundamental constitutions, and the laws of 
the land, appears fiom every blanch of this government It is the 
tenoui of all antiquity, our histones and recoids afford innumerable 
pioofs of it and when your loidships look back on the history of 
Magna Chaita alone, you cannot doubt of the sense of oui ancestors, 
that they were masters of franchises that weie truly then own, and 
which no earthly power had light to extoit fiom them Many others, 
of incontestable authonty, are those valuable lelicts which oiu popish 
ancestois have left us, as pioofs of the fieedom of our constitution, 
of the constant claims they made, both in and out of parliament, to 
their inheritance in tlieir laws agamst the encioachment of aibitraiy 
powei , and when the last extiemity called them to it, they nover 
failed to vindicate them by the arms of Resistance 

Such was the gemus of the people, whose government was built 
on that noble foundation, not to be bound by laws to which they did 
not consent that muffled up in dailcness and supeistition, as our 
ancestors weie, yet that notion seemed engiaven on their mmds, and 
the impressions so strong, that nothmg could impair them 

Upon the Refoimation of leligion, when all foreign power was 
abolished, and the supiemacy of the ciown was restoied to its height 
by many acts of paihament, your lordships will always find declaia- 
tions at the same time made of the lights of the people , particulaily 
that of 25th of II 8, where it is said, That the lealm of England is 
free from any man’s laws, hut such as have been devised, made and 
oidained within the same, for the wealth of it , 01 such othei, as the 



people of the realm have taken, at their fiee will aryl consent, and by 
long use have bound themselves to, as the ancient established laws of 
the lealm, and none otherwise 

Your loidslups will, I doubt not, consider those laws made at that 
tune, to be fiesh and lemaikable deelaiations and ratifications of the 
oiigmal conti act 

My lords, I take the libeity to acquaint your loidships, that the 
Commons conceive, that the laws and statutes of the realm, and the 
oidei and peace of government, necessaiily enjoin it as a cjpty upon 
all pnvate subjects, to repiesent their sense of the nation’s gnevances 
m a course of law and justice, and not otherwise , and whenovor the 
oppressions become national or public, they claim it as the pecuhai 
right of their owm body, to pursue the evil instruments of them, till 
public vengeance be done, and at the same tune the Commons 
assuie youi lordships, that they will account it then indispensable 
duty to hei majesty and then eountiy to asseit the justice and 
wisdom of her adnmustiation, against the enemies of both 

I have thus stated to your lordships the natuie of this cause , 
wheiem, I peisuado myself you perceive many points of the highest 
moment to the peace and welfare of the kingdom 

The tendency of the cumes, of which the pnsoner stands accused, 
lies open and appaient Tut yet I beg youi patience, to diaw the 
scene a little closei 

Your loidslups will peiceive the necessaiy consequence of a position 
meant and expounded so as to persuade the world, that the glorious 
woik of the Revolution was the fiuit of lehelhon, and the woik of 
tiaitors Does it not declaie the late reign to he one of continued 
usurpation 1 And under what better cncumstanoes does it bring the 
present 1 

Is the Act of Toleration condemned with any other tendency thaai 
to weaken so gieat a support of the Revolution itself? And I 
entreat youi loidships to considei the ceitam fatal effects of a 
umveisal dissatisfaction of the people, m things that concern them 
neaiest, the safety of the Church of England, and the Protestant 
mteiest, and the security of themselves and their prosperity 

It is true, my loids, that, considered at a distance, there seems a 
repugnancy m this gentleman’s system How comes it to pass, that 
absolute Non-Resistance and the spirit of rebellion stand so well 
togethei, and aie made so suitable, m the same discourse ? 

But, if your lordships should discern, in any pait of his Seimon, 
any dark hints, or disguised opinions, of a sole Hereditary Right of 
Succession to the crown, that will show your loidships the true con- 
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sistency of the whole , your lordships will find, that m Ins opinion, 
the duty of absolute Ron-Resistance is owing to him only that has 
tho divine commission to govern, and fiom thence youi loidslnps 
cannot jjjiil of knowing against what queen, what government, 
what establishment, he encouiages the taking up the aims of 
Resistance , 

Mi Walpole My loids, the Commons aie now making good 
then Chaige against Doctoi Hemy Sacheveiell contained in the first 
Article, wherein ho is accused for suggesting and maintaining, that 
the necessaiy means used to bring about the happy Revolution weie 
odious and unjustifiable, and that to impute Resistance to the 
Revolution, is to cast black and odious colouis on Ins late Majesty 
and tlie Revolution 

By what has been already offered to youi lordships, I make no 
doubt but you aie fully convinced bow liijuiioiis these positions must 
be to the peace and quiet of tho kingdom, and how highly they 
deseivo, and loudly call foi, youi loidslnps’ speedy and exemplaiy 
justice 

The gieat licentiousness of the press, in censuimg and 1 effecting 
upon all paits of the government, has of late given too just cause of 
offence , but when any pamphlets and common libels are matteis of 
complaint, when none but mcrcenaiy scribblers, and the hackney 
pens of a discontented party, aie employed to vent then malice, it is 
fit to leave them to the common course of the law, and to the 
ordinary proceeding of the couits below But, my lords, when the 
trumpet is sounded m Sion , when the pulpit takes up the cudgels , 
when^the cause of the enemies of our government is called the cause 
of God, and of the Chuich, when tins bittei and poisonous pill is 
gilded over with the specious name of loyalty, and the people aie 
taught, foi then soul's and conscience’s sake, to swallow these per- 
nicious doctrines when, instead of sound leligion, divinity, and 
morality, factious and seditious discouises aie become the constant 
entertainments of some congregations , the Commons cannot but 
think it high time to put a stop to this gi owing evil, and foi the 
authority of a parliament to mteipose, and exert itself, in defence of 
the Revolution, the present government, and the Piotestant succes- 
sion All which the Commons think so materially concerned m this 
question, that if the doctimes advanced by Doctor Sachoveiell are 
not criminal m the highest degree, it will follow that the necessaiy 
means used to bimg about the Revolution were illegal, and con- 
sequently that the piesent establishment, and Piotestant succession, 
founded upon that Revolution, aie void and of no effect 
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The Co mm ons cannot but appiehend, that the just lesentment and 
indignation they have shown upon this occasion, will meet with the 
general applause of all that aie heartily and sincerely well affected to 
her majesty and hei government, but for all those, whose jjunciples 
and piacticcs render them most justly suspected to have other views, 
they aie not at all suipnsed to find them alaimed, an;l under the 
greatest concern at this tnal 

I am vciy sensible, my loids, of the difficulty and nicety that 
attends the speaking to this point, and that whilst a loyal subject 
and faithful servant to the best of queens, is speaking m defence of 
the necessaiy and commendable Resistance used at the Revolution, 
his arguments may he misconstiued and misrepresented, as main- 
taining anti monarchical schemes 

But surely, my loids, to plead foi Resistance, that Resistance, I 
mean, which alone ean ho concerned in this debate, is to assert and 
maintain the veiy being of our present government and constitution, 
and to asseit Non-Resistance in that boundless and unlimited sense 
in which Doctoi Sacheveiell piesumes to asseit it, is to sap and 
undermine the veiy foundations of our government, to remove the 
natural basis and fundamental strength of our constitution, and to 
leave it underset, with imaginary props and buttresses, which do, at 
best, but ill suppoit a shaken foundation and it is a most suipnsing 
assurance m the enemies of our government, that whilst they are 
stalking at the root, and digging up the foundations, upon which our 
piesent and future settlement is built, they should hope to pass upon 
the woild os fuends to eithei But so irreconcilable are the pio- 
fessions and practices of some men , so awkwardly do they «speak 
well of what they do not m theu heaifcs appiove, that m vindication 
of his late majesty (for that is a part that sometimes they think 
useful to act) they declare his most glonous entorpuse to save a 
sinking nation, utteily illegal to recommend themselves to the 
queen, they condemn that Revolution, without which she had never 
been queen, and we a most unhappy people to testify their zeal and 
affection to the Piotestant succession, they invalidate all the 
laws that have been made foi secuimg that blessing to posterity 
and lastly, to manifost then aveision, and for ever to blast all hopes 
of the Pretender, they advance and maintain the hereditary light, as 
the only tiue right of the ciown But what internet these opinions 
may at one tune 01 another be produced to suppoit, and in favour 
of whose pretensions these insinuations are easily understood to he, 
and m favoui of what settlement they can baldly be constiued, I sub- 
mit to your lordships’ consideration 
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The utter illegality of Resiatanee, upon any pietence whatsoever, 
is the goneial position laid down in the Seimon, which, if it he 
strictly, and m the most extensive manner, true, the assuming and 
exeicism* a power of dispensing with, and suspending the laws , the 
commitment and piosecution of the bishops , the meeting a court of 
commissioners for ecclesiastical causes, the levying money by pietence 
of pierogative , the laismg and keeping a standing army without 
consent of pailiament, the violating the freedom of elections of 
membeis -to serve m pailiament , and all the grievances enumeiated 
in. the Bill of Rights, weie all meie pretences, and not sufficient to 
warrant and justify what was then done m defence of the true, 
ancient, and indubitable rights and liberties of the people of this 
kingdom, which are now again enacted, ratified and confirmed, and 
enjoined to be firmly and stuctly holden and observed By what 
evasions, or distmctions, the Doctor will explain himself off upon 
this head, I cannot easily foiesee , unless ho will be so ingenuous as 
now to confoss, what there is too much reason to believe will be his 
opinion, if over a piopoi time shall serve fox declaung, that the acts 
of parliament made upon, and since the Revolution, axe only the 
effects of a happy usurpation, and no part of the true law of the 
land 

Resistance is no where enacted to he legal, but subjected, by all 
the laws now in being, to the greatest penalties , it is what is not, 
cannot, nor ought ever to be described or affirmed, m any positive 
law, to be excusable when, and upon what never-to-be-expected 
occasions it may be exercised, no man can foresee, and ought never 
to he iJhought of, but when an utter subversion of the laws of the 
realm threatens the whole frame of a constitution, and no redress can 
otherwise be hoped for it therefore does, and ought for ever to stand, 
in the eye and letter of the law, as the highest offence But because 
any man, or party of men, may not, out of folly 01 wantonness, 
commit tieason, or make their own discontents, ill principles, or dis 
guised affections to another interest, a pretence to resist the supreme 
power, will it follow from thence that the utmost necessity ought not 
to engage a nation m its own defence for the preservation of the 
whole 1 Or, on the other side, because the greatest and most mex- 
piessible emergencies did sufficiently justify and wanant the Resist- 
ance of the Revolution, will it be a consequence, that therefore, 
upon every slight pietext 01 common occasion, the laws that fence 
against treason will he of no effect? No, my loids, I hope your just 
judgment m this case will convince the world, that eveiy seditious, 
discontented, hot-headed, ungifted, unedifying preacher, (the Doctoi 
u 



will paidon me for bonowing one stiing of epithets from him, and 
for once using a little of his own language) who had no hopes oi 
distinguishing himself in the world, hut by a matchless indiscretion, 
may not advance, with impunity, doctrines destructive of the peace 
and quiet of her majesty’s government, and the Protestant Succession, 
and prepare the minds of the people for an alteration, by‘ giving them 
ill impressions of the piesent establishment and its administration 

The doctrine of unlimited, unconditional Passive Obedience, was 
first invented to support arbitrary and despotic power, and tvas nevei 
promoted or countenanced by any government that had not designs 
some tune or other of making use of it what then can he the design 
of preaching this doctrine now, unasked, unsought for, m her majesty’s 
reign, where the law is the only mle and measure of the powei of the 
crown, and of the obedience of the people! If then this doctime 
can neither be an advantage or security to hei majesty, who neither 
wants noi desires it, to what end and purpose must every thinking 
man conclude it is now set on foot, but to unhinge the present 
government, by setting aside all that has been done m opposition to 
that doctrine 1 and when, by these means the way is made clear tc 
another’s title, the people are leady instructed to submit to whatevei 
shall be imposed upon them 

It may be expected, aftei I have said thus much in geneial, that I 
should proceed to shew m what paits of the Seimon these aspersions 
are contained hut, my lords, that part has been so fully and dis- 
tinctly spoke to by those learned gentlemen who are more proper, and 
a great deal more able to manage that provmce, that I will not mis- 
spend your lordships’ time by repeating what has been so fully and 
justly made out, hut so much. I will ventuie to say, that if we 
remove the ruhhage, with which the Doctoi has an excellent taleni 
at puzzling common sense, and bung together the seveial sentences, 
that can only he relative to one another, it is impossible for the arl 
of man to make any infeiences or constructions, so close and stiong, 
as the plain and geneial sense of the whole scope of his Sennon 
must, at fust view, suggest to every man’s understanding And all 
that the Doctor alleges in his defence is, that m the Revolution them 
was no Resistance at all , and that the king did utteily disclaim any 
such imputation But suiely, my loids, it cannot he now necessary tc 
prove Resistance in the Revolution , I should as well expect that youi 
lordships would desue me, for form’s sake, to prove the sun shines at 
noon-day If then there was most undoubtedly Resistance used tc 
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bring about the Revolution, it will follow that all the censures, which 
are so fieely bestowed upon Resistance in general, must attend, and 
will be imputed to the Revolution, and if Resistance be utteily 
illegal, u$on any pietence whatsoevei , if it is a sin, which unrepented 
of, by the doctrine of the Church of England, oames sure and ceitain 
damnation , ’ if, upon repentance, theie is no remission of sins without 
a stedfast purpose to amend the evil we have done, and to make all 
possible lestitution, or at least to do our utmost endeavouis foi that 
purpose , T beg your lordships to consider what a duty is here pressed, 
upon the peril of damnation, upon every man’s conscience, that 
knows or believes that theie was Resistance m the Revolution, and is 
conscious to himself of being any ways assisting, 01 oven consenting 
to this damnable sm , and what must he the consequences if these 
doctrines, without any reserve or exception, are with impunity 
preached thioughout the kingdom All which, my loids, I hope, is 
sufficient to satisfy your lordships that Doctor Sacheverell is guilty of 
the charge exhibited against him in the First Article , and that he is 
an offender of that nature and malignity, that this Court only could 
be the proper judge of such high crimes , and fiom your lordships’ 
justice, the Commons hope, That his punishment will he adequate to 
the hemousness of his offonce 

Sir Simon Hai court (For the Defence ) Having thus stated to 
your loidslnps the question between us, Wliether such excepted cases, 
as the Revolution was, are not more proper to be left as implied, than 
to be expressed, when the geneial duty of obedience is taught 1 

I shall endeavour to satisfy your lordships, first, that the Doctoi’s 
assertion of tho illegality of Resistance to the supreme power on any 
pretence whatsoever, m general terms, without expressmg any excep- 
tion, 01 that any exception is to be made, is wairanted by the 
authority of the Chuich of England And secondly, That his mannei 
of expiession is agieoable to tho law of England 

My lords, is this doctime of Non-Resistance taught m the Homilies 
m general terms, in the same mannei as doctor Sacheverell has asserted 
it, without expiessmg any exception ? Do the articles of our religion 
declare the doctrine taught ui the homilies to be a godly and whole- 
some doctrine 1 and will youi loidships permit tins gentleman to 
suffer foi pleaching it? Is it eiumnal in any man to pieacli that 
doctrine, which it is his duty to lead ? The Doctor is not only 
required by the 35th Aiticle to read this doctrine diligently, and dis- 
tinctly, that it may he undeistood by the people , hut to show your 
lordships, the doctrine taught m the homilies did not die, noi -was 



altered at the Revolution, I must obseive to your ^irdships, that th< 
rubiic of the office appointed for the 6th of November, by the lati 
queen of blessed memory, directs the clergy on that day if theie hi 
no seimon, to read one of these homilies against rcbellio* Smci 
the Doctor chose rathei to preach, than to lead a homily on that day 
how could he better comply with the command of hei late majesty 
than by pleaching the same doctnne as was contained in thosi 
homilies he was commanded to read on that day, if he did no 
preach 1 ! Does an act of paihament inserted m the Act Union 
injoin him to subscribe to this doctnne before the oichnaiy, am 
declare his unfeigned assent to it in his palish church 1 and shall b 
he condemned m paihament, for asseitmg the truth of it? I mus 
admit this 36th article of our lehgion is not by the Toleration-ac 
(I will give no offence by calling it by its tiue name) lequn’ed to b 
subscnbed by any persons dissenting from the Church of England, t 
entitle them to their exemption from the penalties mentioned in tha 
act But that act of paihament no way vanes the case with respec 
to the cleigy , so that whatever duty was incumbent on them before 
is so still and tlieiefore I hope, youi lordships will not think thi 
gentleman has so highly offended 

As a furthei pioof that this doctrine of Non-Resistance, as lai 
down by the Doctor in general terms, without making any exceptior 
is the doctnne of the Church of England, I shall shew your loidslnpf 
that it has been so preached, maintained and avowed, and in muc 
strongei teims than the Doctor has expressed himself, by our mos 
oithodox and able divines from the time of the Restoration ] 
would ho endless to offer youi loidships all the authonties I migl 
produce on this occasion , but we shall beg your lordships’ patience t 
lay before you some passages out of the learned writings of seven 
revei end fathers of out Church, of nine archbishops, above twent 
bishops, and of scveial othei very eminent and learned men 

That your lordships may not think this doctnne died at th 
Revolution, I shall humbly lay befoie your lordships the opinions c 
thiee archbishops, and eleven bishops, made since the Revolutioi 
which will fully shew the doctrine of Non-Resistance is still tl 
doctrine of oui Church , I would not willingly give offence in namir 
them , I am suie I mean no leflection, noi can it, as I think, be ar 
leproach to them , I find no othei doctnne in tins case taught l 
them, as far as I am able to judge, than what the Apostles taugl 
befoie them With youi lordships’ leave, I will therefore presun 
to name them aichbishop Tillotson, tho two present archbishops 
1 Demuaon and Shaipe See the case of Bishop Oompton, S,T xi p 1123 
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bishop Stillingflee^i, late bishop of "Worcester, the present bishops of 
Rochester, 1 Salisbury, 2 Worcester, 8 Ely, 4 Bath and Wells, 6 Lincoln, 6 
Exeter, Y St* Asaph, 8 Cailisle, 0 and Chichester 10 If I am able to show 
your loiiships that all these light reveiend fathers of our Church 
have pieached the same doctnnc the Doctor has, 11 aie the same words 
coming out -of their mouths to be leceivcd as oracles of truth, but 
spoke by the Doctoi, fit for articles of impeachment? I am sine it 
is impossible to enter into the heait of man to conceive, that ivhat 
these iev»iend pielates have asserted, that any general position they 
have laid down concerning Non-Resistance, is an affirmance that 
necessaiy means used to bring about the Revolution were odious and 
unjustifiable why then is Doctoi Sacheverell, by having taught the 
same doctrine, in the same mannei as they did, to he chaiged foi 
having suggested or maintained any such tiring ? 

My loids, I dale not suppose this doctime, thus established by so 
many reverend fatheis of our Chuich to he erroneous If an m- 
tempeiate expression of one single nichbishop above a hundred years 
since dead, is fit to be mseited in an Aiticle of Impeachment of High 
Crimes and Misdemeanours, what punishment should I deseive, could 
I suppose tho doctnue, taught by so many archbishops and bishops, 
to be eironeous? But if I might hope to be excused, if I made the 
supposition, that the honnhes of the Church contain false doctrine, 
and that so many of the light reverend fathers of oui Church aie 
capable of eiiing, 01 being ignorant in the doctrine of their Chuich, 
I humbly piopose it to your lordships, whethei a clergyman who eirs 
after such great examples, might not reasonably have hoped for a 
more Moderate correction, than an impeachment I Had this slavish 
doctrine of Non-Resistance been fiist branded with its indelible mark 
of infamy, and the right and indispensable duty of Resistance to 
princes plamly shewn , had all the slavish notions of tho common 
law which we find dispersed throughout oui law-books, which give 

4 Spiat Sea bis case, vol 12, p 1051 

3 Burnet See his case, vol 11, p 1103 

8 Lloyd, one of the seven Seo then case, vol, 12, p 183 , see also Prooeed 
mgs against Lloyd, vol 14, p 646 

4 Moore c Hoopei 0 Wake 

I Blackball, an antagonist of Hoadloy, ndieuled in Powell’s letter, Tatlei, 
No 60 

8 Fleetwood 0 Nicholson 10 Manninglmm 

II In Iho case of Daniel Holt, November 23, 1793, it was decided that a 
defendant obaiged with haYmg published a libel shall not be permitted to piove, 
thnt a papei smnloi to that foi the publication of which he is piosecuted was 
published on a foimei occasion, by other persons who have ncvoi been piosecuted 
foi it 5 Teun Rep 430 



countenance to this doctrine of Non-Resistance, been first weeded out 
of them, and some few acts of parliament, entirely agreeable with tins 
slavish doctrine, been first repealed, had the people beefi set right 
in the notions of their obedience, and the ministers of th» Gospel 
been mstmcted by act of pailiament wbat doctrine they ought to 
preach, and what not, had all these things been first done, and the 
Doctor had afteiwaids eired, your loidships might have then looked 
upon him as an obstinate offender 

The next thing I beg leave to considei is, the law of England, 
whether the Doctor’s assertion of the utter illegality of Resistance to the 
supreme powei on any pretence whatsoever, m goneral terms, is agree- 
able to the law of England I mean, that as the general rule is 

always taught and inculcated by the Church, so it hoe always been de- 
clared by the legislature, without making any particular exception 

(Sir Simon Harcourt then discusses 15 Edw II (the Act banishing 
the Dispensers), 25 Edw III c 2 (the Treason Statute), 3 Ja I c 4 
(prescribing an oath of obedience), 12 Car II c 30 (the Act against the 
Regicides), 13 and 14 Oar II c 3 (the Militia Act), 13 Oar II Sess 2, c 1 
(the Corporation Act), 13 and 14 Car II c 4 (the Act of Uniformity as ex- 
emplifying the doctrme of Non-Resistance)) 

My lords, I have gone thiough the several laws I shall lay before 
your lordships on tins occasion , and let me once more humbly beg 
your lordships, that you will be pleased to compare the Doctor’s 
asseition m his Sermon, concerning the illegality of Resistance, with 
them , whothei it be stronger than the declaiation of the undoubted 
and fundamental law of the kingdom, m the act against the regicides , 
than the declaration in the Militia Act , than the oath required to he 
taken by so many acts of parliament, than the declaration in the 
25th of Edw 3 All the Doctoi has said is, that Resistance to the 
supreme power is illegal, on any pretence whatsoever All the peers 
and commons of England, under the characters and employments 
I have mentioned, have sworn to the truth of it , the 25th of Edw 3, 
declares it to he high tieason, and your loidships have heaid what 
St Paul says 

My lords, I began this discourse, relating to the doctrme of the 
Church and the laws of the land, with the most sincere protestation, 
that it was fai fiom my intention to offer anything inconsistent with 
the justice of the Revolution I think the justice of it consistent with 
our laws, the exceptiou to be made to be always implied And surely 
none can shew themselves tiuer friends to the Revolution, than those 
who prove that the Revolution may stand without impeaching the 
doctrines of our Ckuich, or any fundamental law of the kingdom . 
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Mr, Lechmere (in leply) And what light doth it give to the 
question now befcfce your lordships, whon at your bar, m defence of 
a person accused by the Commons, for condemning the necessary 
means ijhich brought about the Revolution, you have hoard that 
original contract, at that time so solemnly declared to be a funda- 
mental principle, publicly denied, udiculed, and endeavoured (m what 
manner it is easy to judge) to have been exploded ? 

My lords, the tiuth of that position has its foundation m the 
natuie and essence of ths constitution of oui government, and it 
will stanS. so long as this remains , and the sanction it has received 
from your lordships, and from that House of Commons, who had 
with so much wisdom and bravery asserted the rights of the king- 
dom in that extraordinary juncture, and who, pursuant to that Reso 
lution, settled the crown upon her sacred majesty, ought to render 
it indisputable, so long at least as that establishment is preserved to 
us But yet, could I think it seasonable to enter into it, to consider 
more particularly the nature of our government, to draw together 
some of the many incontestable evidences of its original freedom, to 
consider the nature, antiquity and history of the Coronation Oath, 
and the Oath of Allegiance, and the mutual obligations and conse- 
quences arising fiorn them to the prince and people Was I to go 
ovei the several branches that make up the ancient flame of our 
government, and which speak and expiess a consent and compact 
between the prince and people m their institution, and was I to 
observe that inseparable relation and equal secunty which they 
import between the ciown and the subject, and which aie so many 
infallible tokens of original consent stamped upon them, the truth 
and certainty of that position of an original contract between the 
king and people, might be laid down to your loidships in demon- 
strative teims The gentleman that raised this obseivation, soon 
afterwards, in the same discourse, supposed, that by the ongmal 
contract, the ongmal constitution was meant, how stuctly proper 
that manner of speaking might be found to be, I will not now deter- 
mine, yet thus much may with ceifcainty be concluded, that the 
denying the original contiact, is not only to disavow the whole pio- 
ceeding at the time of the Revolution, but to 1 enounce the con- 
stitution itself, to disclaim those many and undeniable proofs and 
testimonies of it, which almost every part of our history, our lecords, 
and memonals of antiquity, 11011 furnish To deny the original con- 
tract of government, is to contradict and condemn the voice and 
tenor of all our laws, of every act of the supreme legislative power, 
the force and efficacy of which exists upon the consent of the Crown, 



• * * 

Lords and Commons, and are therefore so many lasting and unonmg 

proofs of that, as the original foundation of thafr supreme power , 
it is not only to oppose the constant judgment of all learned men, 
who have understood and wrote impartially of our government, hut 
even the sense of many of those writings which have been produced 
and read to you in the Doctoi’s defenco, and moie particularly that 
of the judicious Mr Hooker To deny and condemn the original 
contract betweon king and people, what other consequences could 
it produce, than to unhinge the government, and to destioy that 
excellent balance of power, winch is seemed by it, and byVhich it 
has been so long preseived 1 It must weaken the ancient and just 
prerogatives of the ciown, subvert the foundations of youi loidships’ 
legislative and judicial powers, render the parliamentary lights of 
the Commons precauous and uncertain, and terminate at length, m 
that absurd, yet dangerous opinion, of the patriarchal right, which, 
when together joined with the doctrines of absolute and unlimited 
Non-Resistance, and unconditional obedience of the subject to then 
prince, completes that fatal system, which lias been of late so much 
contended for towaids the enslaving mankind 
(ST xv 1-522) 


XIII 

THE CASE OF DAMMAREE 

9 Anne, Apul 19, 1710 

[Darnel Dammaiee waa a wateiman who during the tumults and riots 
at the time of Saclieveiell’s trial put himself at the head of a party which 
destroyed a meeting-house of Dissenters in Drury Lane He was indicted 
for High Treason, on the ground that an avowed intention to destioy all 
the meetmg-houseB of Presbyterians (which by the Toleiation Act weie 
under the protection of the law) was constructively an attempt to levy 
and raise war, rebellion, and insurrection against the Queen within the 
kingdom, and therefore brought the offence within the Tieason Statute of 
Edward III Dammaiee was found guilty and sentenced to death , he was 
subsequently leprieved and finally pardoned The case (with the similar 
one of Purchase ), “ the most severe evei decided upon tins point," has a 
great historical and legal interest, and the excerpt is intended to lllustiate 
this fiom Chief Justice Parkei’s summing up See S T xv 522 et seq 
(the notes are veiy helpful) , Rallam, 0 H m 150 et seq , Stejihen, H C L 
li 241-298 Wynn, Reign of Queen Anne, n ] 

L, C J Pat lei Give me leave to tako notice what the law is m 
this case For it has been insisted on by the counsel for the pnsonei 
(and I must do them right, they have taken mto consideration all the 
cases that relate to this matter) — They insist that this is nob levying 
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wai, and on llna ground, that he was noc proved to he at the meeting- 
house m Drury-laie, but only at the file at Di Burgess’s , and if lu* 
was only at one place, one instance would not make it levying wai 
If, say t^ey, there had been a geneial intention, it would luve gone 
hard with him theie was an intention the night bcfoic, and Mi 
Burgess’s was only mentioned , and it was not certain that tluue v\a\ 
a general dosign to pull down the lest. Nay, he was not tlioic, and 
it was Ly accident he came to Lmcoln’s-imi-fields, and lie nab hut at 
that ouejilace, and they take notice of somo cases, especially that 
about the bawdy-hou&es, and that the lord-clnef-justice Halo diffoicd 
fiom the lest of the judges 

This is a mattei that has been often undei consideration tlic act 
of the 25th Edwaid the 3rd, which is the great law foi declarations 
of tieason, declares what shall be adjudged treason , compassing or 
imagining the death of the king, and levying war against the king, 
ale two distinct species of treason Now they say, that nothing was 
designed against the queen If the levying war against the queen, 
was theie meant only of a war against the queen’s pemon, it would 
have been idle to mention it m that act, because they had before 
made the compassing hei death to bo treason 

Now he that levies war, does moie than compass or imagine the 
king’s death therefoie it has been always luled, that where theie is 
an actual levying of wai, which concerns the person of the king, they 
lay the treason to he the compassmg the death of the lung, and give 
a proof of it by levying wai But there is anothei levying of war, 
which is not immediately against the person of the king, but only 
between some particular persons There is a vast difference between 
a man’s going to remove an annoyance to himself, and going to 
lemove a public nuisance, as the case of the bawdy-houses and the 
general intention to pull them down all is the treason for if those 
that weie concomed foi them would defend them, and the otheis 
would pull them down, there would be a war immediately 

In the case of inclosures, wheie the people of a town have had a 
pait of their common inclosed, though they have come with a great 
force to throw down that mclosure, yet that is not levying of war , 
hut if any will go to pull down all mclosures, and make it a general 
thing to reform that which they think a nuisance, that necessarily 
makes it a wai between all the lords and the tenants A bawdy- 
house is a nuisance, and may be punished as such , and if it be a 
particular piejudice to any one, if he himself should go m an unlaw- 
ful manner to ledre&s that piejudice , it might he only a riot , but if he 
mil set up to pull them all down m general, he has taken the queen’s 
right out of hei hand ho has made it a geneial thing, and when they 



are once up, they may call evAy man’s house a bawdy-house , and this 
is a general thing, it affects the whole nation f 

Now to come to this instance If you believe the* evidence, 
Danvmaree was concerned in pulling down two meetmg-houses # he was 
not present at Drury-lane, that is, he was not proved to be there but 
if he set others on to do it, it is his doing, and he as much pulled 
down that meeting-house in Drury-lane, as if he had pulled it down 
with his own hands Besides, they tell you his declaration, that he 
would have all of them pulled down, Again, these gentlemen do not 
seem to deny, but if the intention were general, it would be levying 
war if it were general, wheie would it end 1 And it is taking on 
them the loyal authority , nay, more, for the queen cannot pull them 
down till the law is altered therefore he has here on him not only 
the royal authority, but a power that no person in England has. It 
concerns all that are against the meeting-houses on one side, and all 
that are for them on the other, and theiefoie is levying war 

They said, they would desire this point to he reserved to them 
on the account of the opimon of the lord chief justice Hale But 
I behave this matter has been so often settled, that it would he 
strange for us to depart from such a settled lule of law, for these 
are only the same arguments that were offered by the lord-cluef- 
justice , and he offeied the same arguments that weie used in queen 
Elizabeth’s leign, but it was then held to be treason, and has been 
held so ever since His objection made them considei it then, and 
they did so , and I suppose they will not expect that it should have 
more weight out of their mouths than out of Ins It was then 
settled, and has been taken for law at all times smee, so that it is 
not a matter to he now called m question And as to the statute 
of 13 Eliz the intention to levy war is suiely not an intention to 
do a thing, which when it is done, is not levying war 

Thus the matter stands m point of law I take it tu be clear that 
it is levying war, if you take him to be guilty of being at one of the 
meeting places, and leading them, and tempting them to another 
Whether that is tiue, or not, must be left to youi consideration 
You have heard what has been said, and what difficulties arise m 
point of tune, and on the other pioofs If you aie of opinion, that 
he was piesent at Lmcoln’s-inn-fields, and did encourage them, and 
acted any otherwise than by force , if you believe he led, or invited 
them to anothei place, and pulled down that, then you will find him 
gudty of high treason If you thmk he was not there, or was under 
a compulsion, then he will not he guilty 
(ST xv pp 606-610) 
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WILKES AND GENERAL WARRANTS 
• (1763-1766) 

[During the seventeenth century it had been customary for the Secietaiy 
of State from time to time to issue Geneial Warrants for the airest of thd 
author or authors, publisher or publishers of alleged libellous papeis, and 
for the seizure of the papers concerned And the practice was continued 
after 169f^ when the House of Commons refused to re-enact the Licensing 
Act, which had given special powers to the authorities for the arrest of 
libellers and seizure of their papers On April 30, 1763, John WilkeB, 
a member of Parliament, who had published m the famous Ho 46 of 
The North Bi iton a severe criticism of the King’s Speech, was arrested by 
two of the King's Messengers on a General Wan ant issued by the Earl 
of Halifax, Secretary of State, and committed to the Tower of London 
On the same day in the Court of Common Pleas a writ of Habeas Corpus 
was moved for On May 2 the return to the wilt by the Messengers 
concerned certified that Wilkes “was not m then custody," wheieupon 
another writ was directed to the Constable of the Tower, the return to 
which on May 3 certified as reason for his detention the warrant of 
commitment of two secretaries of state m terms similar to the General 
Warrant on which Wilkes had originally been arrested Seijeant Glynn 
on behalf of Wilkes then moved the court for his discharge out of custody 
without bail on these grounds (1) that there was no evidence he was 
the author or publisher of No 46 of The Noith Briton, nor (2) that 
No 46 was a seditious libel , (3) that Wilkes as a member of Parliament 
was privileged from arrest save for tieason, felony, or breach of the peace 
It is to be observed that the legality of a Geneial Warrant was not before 
the couit Subsequently Lord Chief Justice Pratt, afterwards Lord 
Camden, gave judgment (Exceipt IV ) that Wilkes must be discharged 
from his lmpusonment — a decision which caused “a loud huzza m West- 
minster Hall ” Meanwhile the matter had been discussed in both Houses 
of Parliament, for accounts of which see the authorities cited below, and 
it ultimately occasioned several impoi tant cases m the law courts See 
Leach v Three of the King's Messengers (p 314) and Entick v Carrington 
(p 316). The excerpts heie given aie (1) two specimens of General 
Wanants , (2) the resolutions of the House of Commons m 1763 and 
1764 , (3) the resolutions of the House of Lords and a protest arising 
therefrom , (4) the judgment of Pratt, 0 J , m Wilkes v Lord Halifax, 
(6) a passage from the summing up of Pratt, CJ,m Wilkes v, Wood , 
(6) the resolutions of the House of Commons m 1766 declaring General 
Warrants illegal , (7) a passage from Lord Mansfield’s speech m the House 
of Lords on Januaiy 9, 1770, concerning these resolutions Extracts 
giving the incriminated passages of No 45 of 27m North Bnton will he 
found m App to State Tnals , xix 1382-1401 See for the whole matter 
ST xix 982-1175, Lecky, H E ch ix , th a Letters of Junius, May, CHE 
n ch 7, in ch 11 , Broom, CL 621-619, Mtageiald, Life of Wilkes, 
The Noith Bnton, Nos 1-46, with notes 1769 ] 



GENERAL WARRANTS 


A 

It is Ins majesty’s pleasure that you Lake into youi custody the 
peison of Eiancis Smith, SUtionei, foi lmvmg a hand m punting 
and compiling dangerous hooks, and that you keep him close pusoned 
till fuithei onlers fioin his majesty, and for so doing this shall he 
youi wanant Dated at the court at Whitehall this 15th day of 
August, 1681 Edwakd Nicholas 

To the Keeper of the Gatehouse, Westmmster, or his Deputy, 

(S T 7, 94G ) 

B 

Geoige Montagu Dunk, Earl of Halifax, viscount Sunbury, and 
baron Halifax, one of the lords of his majesty’s honourable privy 
council, heutenant general of his majesty’s forces, lord lieutenant 
general and general governor of the kingdom of Ireland, and prmci- 
pal secretary of state, etc etc these are m his majesty’s name to 
autlioiizo and require you, taking a constable to your assistance, to 
make strict and diligent search for John Entick, the autlioi, or one con- 
cerned in wilting of seveial weekly veiy seditious papeis, intitled the 
Momtoi or Bntisli Freeholder, No 357, 358, 360, 373, 376, 378, 379, 
and 380, London, printed for J Wilson and S Fell m Pater Noster 
Row, which contains gross and scandalous leflections and mvec-tions 
upon his majesty’s government, and upon both houses of parliament , 
and lum having found you are to seize and apprehend, and to bimg, 
togethei with his books and papeis, m safe custody befoie me to he 
examined concerning the piemises, and further dealt with according 
to law, in the due execution whereof all mayors, sheriffs, justices of 
the peace, constables and othei Ins majesty’s officeis — civil and 
military, and loving subjects whom it may concern, aie to be aiding 
and assisting to you as theie shall be occasion , and foi so doing this 
shall be your warrant 

Given at St James’s the sixth day of November 1762, in the thud 
yeai of his majesty’s reign, Dunk Halifax 

To Nathan Canington, James Watson, Thomas Aidian, and Robert 
Blackmore, foui of his majesty’s messengeis m oidinary 

(ST xix 1034) 
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THE PROCEEDINGS IN THE COMMONS 


Mr. (Sliancelloi of the Exchequer mfoimed the House, that he 
was commanded by the King to acquaint the House, that his Majesty 
having received Information that Jolin Wilkes Esquire, a Member 
of this House, was the Authoi of a most seditious and dangeious 
Libel, published since the last Session of Parliament , He had caused 
the said "John Wilkes Esquiro to be apprehended, and secuied, in 
order to Ins being tried for the same by due Course of Law And 
Mr Wilkes having been discharged out of Custody by the Couit of 
Common Pleas, upon account of his Privilege as a Membei of this 
House , and having, when called upon by the legal Piocess of the Couit 
of King's Bench, stood out, and declined to appear, and answer to an 
Information which has since been exhibited against him by His 
Majesty’s Attorney General for the same Offence In this Situation, 
His Majesty being desirous to show all possible Attention to the 
Privileges of the House of Commons, m evciy Instance wherein 
they can he supposed to be concerned , and at the same time think- 
ing it of the utmost Impoitance not to suffer the Public Justice of 
the Kmgdom to be eluded, has chosen to dnect the said Libel, 
and also Copies of the Examination upon which Mr Wilkes was 
apprehended and secured, to be laid before this House for their con- 
sideration . And Mi Chancellor of the Exchequer delivered the said 
papeis m at the Table 

(a^ Resolved, Nemme contradicente, That an humble Address be 
presented to His Majesty, to leturn His Majesty the Thanks of this 
House for His most gracious Message, and for the tendei Regaid 
therein expiessed foi the Privileges of this House , and to assure 
His Majesty that this House will forthwith take into their most 
senous Consideration the very important Matter communicated by 
His Majesty’s Message. 

(b) Resolved, That the Papei intituled, “The North Briton 
No 45 ” is a false, scandalous, and seditious Libel, containing Expres- 
sions of the most unexampled Insolence and Contumely towaids His 
Majesty, the giossest Aspersions upon both Houses of Pailiament, 
and the most audacious Defiance of the Authority of the whole 
Legislature, and most manifestly tending to alienate the Affections 
of the People fiom His Majesty, to withdraw them from then 


Obedience to the Laws of the Realm, and to excite them to tiaitorous 
Insurrections against His Majesty’s Government 



Resolved, That the said Papei be burnt by the Hands of the 
common Hangman . f 

(c) Resolved, That it appears to this House that the said John 
Wilkes Esquire is guilty of Writing and Publishing tlft Paper, 
intituled, “The North Bnton, Ho 45,” which this House has voted 
to be a false, scandalous and seditious Libel, containing Expiessions of 
the most unexampled Insolence and Contumely towaids His Majesty, 
the grossest Aspersions upon both Houses of Paihament, and the 
most audacious Defiance of the Authority of the whole Lagislatuie , 
and most manifestly tending to alienate the Affections of the People 
from His Majesty, to ivithdiaw them fiom their Obedience to the 
Laws of the Realm, and to excite them to traitorous Insurrection 
against His Majesty’s government 

(d) Resolved, That the said John Wilkes, Esqune he, for hi3 Baid 
Offence, expelled this House 

(CJ xxix 667) 

(e) Resolved, That Pnvilege of Parliament does not extend to the 
writing and publishing Seditious libels, nor ought it to he allowed to 
obstruct the oidmary course of the laws, in the speedy and effectual 
prosecution of so heinous and dangerous ail offence 

(0 J November 24, 1763 ) 


in 

PROCEEDINGS IN THE LORDS 
And it being moved, “To agree with the Commons in the said 
Resolution ’’ ( l e ( 9 ) ) • 

The same was objected to 
After long Debate thereupon, 

The Question was put, “ Whether to agree with the Commons in 
the said Resolution ? ” 

It was lesolved m the Affiimativo 
“ Dmentient 

1 Because we cannot hear without the utmost Concern and 
Astonishment, a Doctnne advanced now for the Enst Time m this 
House, which we appiehend to he new, dangeious, and unwariantable, 
videlicet, That the Personal Privilege of both Houses of Parliament 
has never held, and ought not to hold, in the Case of any Ciimmal 
Prosecution whatsoever, by which, all the Records of Parliament, 
all History, all the authorities of tho gravest and soberest Judges, are 
entirely rescinded, and the fundamental punciples of the Constitu- 
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tion, with regaid to the independence ®of Parliament, torn up, and 

buried under the Rums of our most established Rights 

We are*at a Loss to conceive with what View such a Sacrifice 
should bfc proposed, unless to amplify m effect the Jurisdiction of the 
mfenoi, by annihilating the ancient Immunities of this supenoi, 
Court The 1 very Question itself pioposed to us from the Commons, 
and now agreed to by the Loids, fiom the Letter and Spmt of it, 
contradicts this Assertion, for, whilst it only nanows Privilege m 
Criminal Matters, it establishes the Principle 

The Law of Privilege, touching Imprisonment of the Person of 
Lords of Parliament, as stated by the Two Standing Oiders, declaies 
generally, “That no Lord of Parliament, sitting the Parliament, or 
within the usual Times of Privilege of Parliament, is to be imprisoned 
or restrained without Sentence or Order of the House, unless it be 
for Treason or Felony, or for lefusmg to give Security foi the Peace, 
and Refusal to pay Obedience to a Wilt of Habeas Goipus ” 

The first of these Ordeis was made, after long Consideration, upon 
a Dispute with the King, when the Piecedents of both Houses had 
been fully inspected, commented upon, leported, and enteied in the 
Journals, and after the King’s Counsel had been heard It was 
made in sober Times, and by a House of Peers, not only loyal, but 
devoted to the Ciown , and it was made by the unanimous Consent 
of all, not one dissenting These Circumstances of Solemnity, 
Deliberation, and Unanimity, are so singular and extraordinary, that 
the like are scarce to be found in any Instance among the Records of 
Parliament 

When the Two Cases, of Surety foi tho Peace and Habeas Goi pus, 
come to be well considered , it will be found that they both bieathe 
tho same Spirit, and glow out of the same Principle 

The Offences that call foi Suiety and Habeas Goipus aio both 
Cases at present contmuing Violence , the Proceedings in both have 
the same End, videlicet, to lepiess tho Force, and disarm the offender 
The Pioceedmg stops, m both, when that End is attained 
The Offence is not prosecuted, 1101 punished in either 
The Necessity is equal m both , and, if Pnvilege was allowed m 
either so long as the Necessity lasts, a Loid of Pailiament would 
enjoy a mightier Prerogative than the Ciown itself is entitled to 
Lastly they both leave the Prosecution of all Misdemeanours still 
under Privilege , and do not derogate from that gieat Fundamental, 
“That none shall be arrested in the Course of Prosecution for any 
Crime undei Treason and" Felony ” 



These Two Ordeis complice the whole Law of Privilege , and are 
both of them Standing Oiders, and consequently Che fixed Laws of 
the House, by winch we aie all bound, till they are duly i%pealed 
The Eesolution of the other House, now agreed to, is cn direct 
Contradiction to the Rule of Parliamentary Privilege laid down m 
the aforesaid Standing Ordois, both in Letter and Spmt . Before the 
Reasons are stated, it will he proper to piemise two Observations 
That, m all Cases wheie Security of the Peace may he required, 
the Loid cannot he committed till that Secunty is refined , and 
consequently the Magiatiate will he guilty of a Breach of Privilege, 
if he commits the Offendei without demanding that Security 

Although tho Security should he refused , yet, if the Paity is 
committed geneially, the Magistrate is guilty of a Breach of rnvilege, 
because the Paity refusing ought only to be committed till he has 
found Suieties • Wheieas, by a general Commitment, he is held fast, 
even though he should give Sureties , and can only be discharged by 
giving Bail for his Appearance 

This being premised, The Fust Objection is to the Generality of 
this Resolution, which, as it is penned, denies the Privilege to the 
supposed Libeller, not only where he refuses to give Sureties, hut 
likewise throughout the whole Prosecution from the Beginning to 
the End, so that, although he should submit to be bound, he 
may notwithstanding be afterwards anested, tried, convicted, and 
punished, sitting the Pailiament, and without Leave of the House, 
wheieui the Law of Privilege is fundamentally misunderstood, by 
which no Commitment whatever is toleiated, but that only which is 
made upon the Refusal of Sureties, or m other excepted CaSes, of 
Treason or Felony, and the Habeas Corpus 
If Privilege will not hold throughout in the Case of a Seditious 
Libel, it must be, because that Offence is Buch a Bleach of the Peace 
for which Sureties may be demanded, and if that he so, it will 
readily bo admitted, that the Case comes within the Exception , 
Provided always that Sureties have been refused, and that the Party 
is committed only till he shall give Sureties 

But this Offence is not a Bieacli of the Peace, it does not fall 
within any Definition of a Breach of the Peace, given by any of the 
good Wntcis upon that Subject, all which Breaches, fiom Menace 
to actual Wounding, either alone 01 with a Multitude, aie described 
to ho, Acts of Violence agamst the Peison, Goods, or Possession, 
putting the Subject in ear by Blows, Thieats, or Gestures Hoi is 
this Case of the Libellei ever enumerated .m any of these Writers 
among the Bleaches of Peace, on the contraiy, it is always described 
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as an Act tending to excite, provoke, ^ or produce, Breaches of the 
Peace And altbpugh a Secretary of State may be pleased to add 
the infl aming Epithets of treasonable, traitoious, 01 seditious, to 
a particular Paper, yet no Words aie strong enough to alter the 
nature of Things To say then that a Libel, possibly productive of 
such a Consequence, is the veiy Consequence so produced, is in other 
Words, to declaio that the Cause and the Effect are the Bamo 
Thing 

But if a Libel could possibly by any abuse of Language, or has 
anywheie been, called inadveitently a Breach of the Peace , there is 
not the least Colour to say, that the Libellei can be bound to give 
Sureties foi the Peace, foi the following Reasons 

Because none can he so hound unless he be taken in the actual 
commitment of a Breach of the Peace, striking, or putting some one 
or more of his Majesty’s Subjects m Eeai 

Because theie is no Authority, 01 even ambiguous Hint, m any 
Law Book, that he may he so bound 

Because no Libeller, m Pact, was ever so hound 
Because no Crown Lawyei, m the most despotic Times, ever 
insisted he^should be so hound, even m the Days when the Pioss 
swarmed with the most envenomed and vnulent Libels, and when 
the Prosecutions raged with such uncommon Fuiy against this 
Species of Offenders , when the Law of Libels was lansacked evoiy 
Term, when Loss of Eais, peipetual Imprisonment, Banishment, 
and Fines of Ten and Twenty Thousand Pounds, weie the common 
Judgments in The Stai Chamhei , and when the Crown had assumed 
an uncontiollable Authouty ovei the Press 

This Resolution does not only infrnige the Piavilege of Parliament, 
but pomts to the Restiamt of the Peisonal Liberty of every common 
Subject in these Realms , seeing that it does in Effect affhm, that all 
men, without Exception, may be bound to the Peace foi this Offence 
By this Doctrine, every Man’s Libeity, privileged as well as un- 
privileged, is surrendered into the Hands of a Secietaiy of State 
He is by this means empowered, m the fust Instance, to pronounce 
the Papei to ho a seditions Libel, a mattei of such Difficulty, that 
some have pretended it is too high to be mtiusted to a Special 
July of the First Rank and Condition He is to understand and 
decide by himself the meaning of every Innu&ndo He is to determine 
the tendency thereof, and brand it with lus own Epithets He is 
to adjudge the Party guilty, and make him Authoi 01 Publisher, as 
he sees good , and, lastly^ He is to give Sentence, by Committing the 
Party 


x 



All these Authorities are given to one single magistrate, unassisted 
by Counsel, Evidence, or Jmy, m a Case -where# the Law says no 
Action will lie against him because he acts m the Capacity of a 
Judge • 

From what has been obseived, it appears to us, that the Exception 
of a seditious Libel from Piivilege is neither founded on Usage or 
written Precedents, and theiefore this Resolution is of the First 
Impression Nay, it is not only a new Law nairowmg the known 
and ancient Rule, but it is likewise a Law ex post facto, pendente Lite , 
et ex Parte , now first declared to meet with the Circumstances of a 
particular Case And it must be fuither considered, that this House 
is thus called upon to give a Sanction to the Determinations of the 
other, who have not condescended to confer with us upon this Point, 
till they have prejudged it themselves 
This Method of relaxing the Rule of Privilege, Case by Case, is 
pregnant with this fuither Inconvenience, that it renders the Rule 
precarious and unceitam Who can foietcll where the House will 
stop, when they have, by One Infringement of then own Standing 
Orders, made a Precedent, whereon futuie Infringements may with 
equal Reason bo founded 1 How shall tho Subject be able to proceed 
with Safety in this perilous Business? How can the Judges decide, 
on these or the like Questions, if Piivilege is no longer to he found 
m Records, and Journals, and Standing Oideis? Upon any occasion, 
Privilege may be enlarged , no Court will venture for the futme, 
Without trembling, eithei to recognize or to deny it 
We manifestly see this effect of excluding by a general Resolution 
one Bailable Offence fiom Privilege To day , that it will be a Prece- 
dent for doing so by another upon some futuie Occasion, till, instead 
of Privilege holding in every Case not excepted, it will at last come 
to hold m none hut such as are expressly saved 

When the Case of the Habeas Corpus is lelied upon as a Precedent 
to enforce the present Declaration , the Argument only shews, that 
the Mischief afore-mentioned has taken Place already, since one 
alteration, though a very just one, and not at all applicable to the 
piesent Question, is produced, to justify another that is unwarrant- 
able 

But it is strongly objected, that, if piivilege he allowed m this 
Case, a Lord of Parliament might endanger the Constitution, by a 
contmnal Attack of successive Libels , and, if such a Person should 
be suffered to escape, under the Sheltei o^ Privilege with perpetual 
Impunity, all Government would be overturned , and therefore it is 
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inexpedient to allow the Privilege now,*when the Tune of Privilege 
by Prorogations id continued for evei, without an Inteival 

This Objection shall be answeied m Two Ways If Inexpediency 
is to destroy Peisonal Privilege in this Case of a seditious Libel, it is 
at least as mexpedient that other great misdemeanours should stand 
under the lite Protection of Privilege Neithei is it expedient that 
the smaller Offences should be exempt from Prosecution m the Person 
of a Lord of Pailiament So that, if this aigument of Inexpediency 
is to prevail, it must prevail throughout, and subveit, the whole Law 
of Privilege m Criminal Matters, m which Method of Reasoning, 
there is this Pault that the Argument pioves too much 

If this Inconvenience he indeed grievous, the Pault is not in the 
Law of Pnvilege, but in the Change of Tunes, and m the Manage- 
ment of Prorogations by the Seivants of the Crown , which are so 
contrived, as not to leave an Hour open for Justice Let the Objec- 
tion, nevertheless, be allowed m its utmost Extent , and then compare 
the Inexpediency of Stripping Pailiament of all Pioteclion from 
Pnvilego on the othei Unhappy as the Option is, the Public would 
rather wish to see the Piosecution for Climes suspended, than the 
Pailiament totally unprivileged , although, notwithstanding this 
pretended Inconvenience is so waimly magnified upon the piesenb 
Occasion, we are not apprized that any such inconvenience has been 
felt, though tho Privilege has been enjoyed Time immemonal 

But the Second and Best Answer, because it lemoves all Pretence 
of Grievance, is this, that this House, upon Complaint made, has the 
Powei (which it will exeit in Favoui of Justice) to deliver up the 
Offender to Prosecution 

It is a dishonoiuable, and an undeserved, Imputation upon the Loids, 
to suppose, even m Argument, that they would nourish an impious 
Ciumnal in their Bosoms, against the Call of Offended Justice, and 
the Demand of their country It is true however, and it is hoped 
that this House will always see (as every Magistrate ought that does 
not betray lus Tiust) that their Member is propeily charged , but, 
when that Ground is once laid, they would be ashamed to piotect the 
Offender One Moment Surely this Trust (which has never yet been 
abused) is not too gieat to bo reposed in the High Couit of Parliament 
While it is lodged there, the Public Justice is m safe Hands, and 
the Privilege untouched , whereas, on the contrary, if, for the Sake 
of coming at the Ciiminal at once without this Application to the 
House, Peisonal Privilege is taken away , not only the Offender, but 
the whole Parliament at /the same Time, is delivered up to tho 
Crown 
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It is not to be conceived t*iat oni Ancestors, when they framed the 
Law of Privilege, would hav e left the Case of a Seditious Libel (as 
it is called) the only unprivileged Misdemeanour Whatever else they 
had given up to the Crown, they would have guaided tha* Case of 
supposed Libels, above all otlieis, with Privilege, as being most likely 
to be abused by outiageous and vindictive Prosecutions . 

But this great Privilege had a much deepei Reach , it was wisely 
planned, and hath hitherto, through all Times, been lesolutely 
maintained „ 

It was not made to screen Onmmals, but to pieserve the very 
Being and Life of Puiliament, fm, when our Ancestois considered, 
that the Law had lodged the great Poweis of Airest, Indictment, and 
Information, m the Ciown, they saw the Parliament would he undone, 
if, dining the Time of Privilege, the Royal Piocess should be admitted 
in any Misdemeanour whatsoever, theiefoie they excepted none 
Where the Abuse of Powor would be fatal, the Powei ought never to 
he given, because Redress comes too late 

A Parliament under peipetual Tenor of Impnsonment can neither 
he free, nor bold, nor honest , and, if this Pnvilege was once removed, 
the most important Question might be mecoverably lost, 01 earned, 
by a sudden Irruption of Messeugeis, let loose against the Members 
Half an Houi befoie the Debate 

Lastly, as it has alieady been observed, the case of supposed Libels 
is of all others the most dangerous and alarming to be left open to 
Piosecution during the Time of Privilege 

If the Severity of the Law touching Libels, as it hath sometimes 
been laid down, be duly weighed, it must strike both Hcftses of 
Parliament with Tenor and Dismay 

The Repetition of a Libel, the Delivery of it unread to another, is 
said to be a Publication, nay the bare Possession of it has been 
deemed criminal, unless it is immediately destioyed, 01 earned to a 
Magistrate 

Every Lord of Parliament then, who hath done this, who is falsely 
accused, nay who is, though without any Information, named m the 
Secretary of State’s Warrant, has lost his Privilege by this Resolu- 
tion, and lies at the Mercy of that Enemy to Learning and Liberty, 
the Messenger of the Pi ess 

Eor these, and many other forcible Reasons, we hold it highly 
unbecoming the Dignity, Gravity, and Wisdom, of the House of 
Peers, as well as their Justice, thus judicially to explain away and 
dimmish the Pnvilege of then Peisons, (founded in the Wisdom of 
Ages, declared with Precision in our Standing Ordeis, so lepeatedly 
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confirmed, and Intlierto preserved mvlplable, by the Spirit of our 
Ancestors, called* to it only by the (feher House on a paiticular 
Occasion ahd to serve a paiticular Purpose, ex post facto, ex Pat te, et 
pendent m Lite in the Couits below 


Temple 
Bolton 
Grapton 
Cornwallis 
% Portland 
Bristol 
Devonshire 
Scarborough 
Daobh 


Abergavenny 
Fred Lioh & Cov 
Abhburnham 
Fortesoue 
Grantham 
Walpole 
Ponsonby 
Folkestone ” 


Resolved, That tins House doth agree with the Commons in the 
said Resolution, and that the Blank be filled up with [“the Lords 
Spiritual and Tempoial and ”] 

(LJ aax 426, November 29, 1763 See also Royus, P L n 68 et seq ) 


IV 

WILKES v LORD HALIFAX 
3 Geoige III ,1763 

L G J Pratt, after stating the warrant of commitment, said , 
Theis aie two objections taken to tho legality of this wairant, and a 
thud insisted on foi the defendant, is privilege of parliament 

The first objection is, that it does not appeal to the Couit that 
Mr Wilkes was chaiged by any evidence before tbe secretaires of 
State, that he was the author or the publisliei of the Noith Briton 
No 45 In answer to this, we are all of opimon, that it is not 
necessary to state m the warrant that Mi Wilkes was chaiged by 
any evidence befoio the secietanes of state, and that this objection 
has no weight Whethei a justice of peace can, ox officio, without 
any evidence oi information, issue a warrant for appiehondmg for a 
cume, is a diffeient question If a crime he done m his sight, he 
may commit the cnminal upon the spot , hut wheie he is not present, 
he ought not to commit upon discretion Suppose a magistrate hath 
notice, oi a paiticulai knowledge that a peison has been guilty of an 
offence, yet I do not tlin^k it is a sufficient giound foi lum to commit 
the minimal, hut in that case he is ratliei a witness than a magistrate, 
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and ought to make oath of (the fact before some other magistrate, 
who should thereupon act tlie official part, by grafting a warrant to 
apprehend the offender , it being more fit that the accrfaer should 
appear as a witness, than act as a magistrate But that is^not the 
question upon this warrant The question here is, whether it is an 
essential part of the warrant, that the information, evidence, or 
grounds of the charge before the secretanes of state should be set 
forth m the warrant 1 And we think it is not Thomas Eudyard’s 
case, 2 Vent 22, cannot be applied to this case, foi m thqcase of a 
conviction it is otherwise It was said that a charge by witness was 
the ground of a wairant, but we think it not requisite to set out 
more than the offence, and the paiticular species of it It may be 
objected, if this be good, eveiy man’s hbeity will be in the power of 
A justice of peace But Hale, Coke and Hawkins, take no notice 
that a charge is necessary to be set out in the warrant In the case 
of the Seven Bishops, then counsel did not take this objection, which 
no doubt they would have done, if they had thought there had been 
any weight in it I do not rely upon the determination of the judges 
who then presided m the King’s bench I have been attended with 
many precedents of warrants returned into the ICing’s-bench , they 
are almost universally like this, and in Sir William Wyndham’s 
case, 1 Stra 2, 3, this very point before ns is determined And 
Hawkins, m his 2 PI Coron 120, Sect 17, says, “It is safe to set 
foith that the party is charged upon oath , but this is not necessary , 
foi it hath been resolved, that a commitment for treason, or for 
suspicion of it, without setting forth any particular accusation, or 
ground of suspicion, is good ” , and cites Sir William Wyndham’s 
case, Trm 2 Geo Dalt cap 121 Cromp 223, v 

The second objection is, that the libel ought to he set foith m the 
warrant m hsec veiba, or at least so much thereof as the secretaries 
of state deemed infamous, seditious, etc that the Couit may judge 
whether any such papei ever existed , or if it does exist, whether it 
be an infamous and seditious libel, or not But we are all of a 
contrary opinion A wairant for commitment for felony must contam 
the species of felony briefly, “ as foi felony for the death of J S. or 
foi buiglary m bicaking the bouse of J S etc and the reason is, 
because it may appear to the judges upon the return of an Habeas 
Coipus, whether it he felony or not ” The magistrate foims his 
judgement upon the -writing, whether it be an infamous and seditious 
libel or not at his penl, and peihaps the paper itself may not contain 
the whole of the libel, innuendoes may bp necessary to make the 
whole out There is no othei word m the law but libel wheieby to 
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express the true idea of an infamous ^vriting We understand the 
nature of a libel well as a species felony It is said that the 
libel ought to be stated, because the couit cannot judge whether it 
is a lib%l 01 not without it , but that is a matter for the judge and 
jury to determine at the tual If the paper was heie, I should not 
be afraid tq lead it We might peihaps be able to determine that it 
was a libel, but we could not judge that it was not a libel because of 
the innuendoes, etc It may be said, that without seeing the libel 
wo aie n^t able to fix the quantum of the bail, but in answer to this, 
the nature of the offence is known by us It is said to be an 
infamous and seditious libel, it is such a misdemeanor as we should 
requne good bail for, (moderation to be observed) and such as the 
paity may be able to piocuie 

The thud mattei msisted upon for Mr Wilkes is, that he is a 
member of pailiament, (which has been admitted by the king’s 
sergeants) and intitled to privilege to be fiee fiom anests in all cases 
except treason, felony, and actual breach of the peace , and theiefore 
ought to be discharged from impusonment without bail, and we are 
all of opinion that be is intitled to that pnvilege, and must be 
discharged without bad In the case of the Seven Bishops, the Couit 
took notice of the privilege of parliament, and thought the bishops 
would have been mtitled to it, if they had not judged them to have 
been guilty of a breach of the peace, for three of them, Wright, 
Holloway, and Allybone, deemed a seditious hbel to be an actual 
breach of the peace, and therefore they weie ousted of their privilege 
most unjustly. If Mi Wilkes had been descubed as a membei of 
parliament m the return, we must have taken notice of the law of 
pnvdege of pailiament, otherwise the members would be without 
remedy, where they aie wrongfully arrested against the law of pailia- 
ment We are bound to take notice of then pnvileges as being pait 
of the law of the land 4 Inst 25, says, the privilege of paihament 
holds unless it be in thiee cases, viz treason, felony, and the peace . 
these aie the words of Coke In the trial of the Seven Bishops, the 
word ‘ peace ’ m the case of privilege is explamed to mean wheie 
surety of the peace is lequned Privdege of parliament holds m 
informations foi the king, unless in the cases bofoie excepted The 
case of an information agamst Lord Tankeiville for bribeiy, 4 Anna), 1 
was within the pnvdege of pailiament See the Resolution of Louis 
and Commons, anno 1675 We aie all of opinion that a libel is not 
a breach of the peace It tends to the bleach of the peace, and that 
is the utmost, 1 Lev 1^9 But that which only tends to the broach 
1 The Tankeiville case was in 1758, not “ 4 Ann e ** 
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of the peace cannot he a hrefwli of the peace. Suppose a libel to lip 
a hi each of the peace, yeti tlink it cannot exclude privilege, because 
I cannot find that a libeller is hound to find surety of tha peace, m 
any book whatever, nor ever was, m any case, except one, «viz the 
case of the Seven Bishops, where thiee judges said, that surety of the 
peace was requned m the case of a libel Judge Powell, the only 
honest man of the four judges, dissented , and I am hold to be of his 
opinion, and to say, that case is not law But it shews the miserable 
condition of the state at that time Upon the whole, it is jhsurd to 
requno surety of the peace or bail m the case of a hhellei, and 
therefore Mi Wilkes must he discharged fiom his imprisonment. 

(ST xix 987-990) 

v 

WILKES v WOOD 
3 Geoige III , 1763 

His lordship 1 then went upon the warrant, which he declared was 
a point of the greatest consequence he had ever met with m his 
whole piactice The defendants claimed a right, under precedents, 
to force persons’ houses, break open escrutores, seize their papers, 
&c upon a general warrant, whore no mventoiy is made of the things 
thus taken away, and where no offenders’ names aie specified in the 
warrant, and therefore a discretionary power given to messengers 
to seaich wheievei their suspicions may chance to fall If such 
a power is tiuly invested m a Secretary of State, and he can delegate 
this powei, it certainly may affect the peison and propeity of qyei y 
man in. this kingdom, and is totally suhveisive of the libeity of the 
subject And as for the piecedents, will that be esteemed law 
in a secretary of state which is not law in any other magistrate of 
this kingdom 1 ! If they should be found to he legal, they are certainly 
of the most dangeious consequences, if not legal, must certainly 
aggravate damages I still contmue of the same mind, that a 

jury have it m their power to give damages moie than the injury 
received it is my opinion the office precedents, which had been 
produced since the Revolution, aie no justification of a practice 
m itself illegal, and contiaiy to the fundamental principles of the 
constitution, though its having been the constant piactice of the 
office, might lanly he pleaded m mitigation of damages 

(S T xix 1167 The jury found a geneial veidict for the plaintiff, 
Wilkes, with £1,000 damages ) 

1 Pratt, 0 J (aftei waids Lord Oarndon) 
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A mobioft was made, and the Questran being proposed, That a 
Genoial 'JFairant for seizing and appieliendmg any Poison or Persons 
being illegal, is, if executed upon a member of this House, a Breach 
of the Pnvijege of this House . An Amendment was proposed 
to be made to the Question, by mseitmg, after the word “illegal,” 
these words, “except m cases provided foi by Act of Parliament” 
And the said Amendment was, upon the Question put thereupon, 
agreed to by the House, . Then the mam Question, so amended, 
being put , 

Resolved , That a General Warrant for seizing and apprehending 
any Person or Persons being illegal, except m cases piovided for by 
Act of Parliament, is, if executed upon a member of this House, a 
breach of the Privilege of this House 

(0 J Apul 25, 176G, xxx 771 On April 29, leave was refused to bring 
m a Bill founded on this Resolution , though a Bill to restiam the 
issuing of General Wairants in ceitain cases was finally read a thud time, 
May 14 But it was lejected by the House of Lords See Pailt Hist 
xvi 210) 

VII 

LORD MANSFIELD’S OPINION 

That, in his opinion, declarations of the law made by eithei House 
of Paikament weie always attended with bad effects, ho had con- 
stantly opposed them whenever he had an opportunity, and m his 
judicial capacity thought himself bound never to pay the least legaid 
to them 1 That, although thoroughly convinced of the illegality of 
geneial wairants, which indeed naming no peisons, were no wairants 
at all, he was sorry to see the House of Commons by their vote 
declare them to be illegal That it looked like a legislative act, 
which yet had no foice nor effect as law for, supposing the House 
had declared them to he legal, the comts m Westminstci would 
nevertheless have been bound to declaie the contiary , and con- 
sequently to throw a disiespect on the vote of the House but ho 
made a wide distinction between general declaiations of law, and 
the particulai decision which might be made by eithei House, m 
then judicial capacity, on a case coming regulaily before them, and 
pioperly the subject of their junsdiction That here they did not 

1 Sir FlfltcJiei Hoiton, attorney geneial, laid said m debate that “ he should 
regard a lesolution of the mejmbeis of the House of Commons no more than the 
oaths of so many diunken poiteis in Covent Gaiden ” 
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act as legislators, but/an judges, drawing the law from the 
soveral sources fiom wlncl* it ought to he diajvn, for them own 
guidance m deciding the particular question hefoTe them* and apply- 
ing it strictly to the decision of that question That, fornhis own 
pait, wherever the statute law was silent, he knew not where to look 
for the law of parliament, or for a definition of the privileges of 
either House, except in the proceedings and decisions of each House 
respectively That he knew of no parliamentary code to judge of 
questions depending on the judicial authority of parliament, but the 
practice of each House, modeiated or extended accoidmg to the 
wisdom of the House, and accommodated to the cases before them 
(Lord Mansfield, in the House of Loids, Parlt, Hist xvi 653 ) 


XV 

LEACH v THEEE OF THE KING’S MESSENGERS 
6 Geoige III , 1765 ' 

[This was a case which arose out of the action of the Secretary of State 
against Wilkes, and the publishers and printers of No 45 of The Noith 
Bnton Dryden Leach sued John Money, James Watson, and Eobert 
Blackmore, three of the King’s Messengers, for false imprisonment and 
trespass Undei the General Warrant issued by Loid Halifax, Leach had 
been appiehended on the ground that he was concerned m prmtuig and 
publishing No 45 He was released after four days, when it was clear 
that he was not the printer, and he then sued the Messengeis for damages 
The case was tried befoie Lord Chief Justice Pratt on December 10, 1763, 
and the jury found for the plaintiff with £400 damages The case was 
argued befoie Lord Mansfield m the Couit of King’s Bench on June 18 
and November 8, 1765, on a bill of exception, the King’s Messengers 
asking on the ground of error that the judgment m the former trial 
should be reversed The excerpt 13 from Lord Mansfield’s judgment, and 
was m favour of Leach on the technical point that the wairant had not 
been “pursued” The impoitant question as to the legality of geneial 
warrants was only indirectly dealt with and not formally decided in this 
case Authorities as nr TVilLes v Loul Halifax ] 

The three material Questions aTe — 1st, “Whethei a secretary of 
state acting as a conservator of the peace by the common law, is to 
he construed within the statutes of James the first, and of the last 
lung ” 

The protection of the officers, if they ha^ve acted in obedience to 
the warrant, is consequential, in case a secretary of state is within 
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these statutes As to the arrest being, made m obedience to the 
wariant, 01 only uyder colour of it and ^vithout authority from it — 
this question depends upon the construcnon of the warrant , whether 
it must Jjfot be construed to mean ‘ such persons as are undei a violent 
suspicion of bemg guilty of the charge , ’ (for they cannot be con- 
clusively considered as guilty, till after trial and conviction) The 
warrant itself imparts only suspicion, for, it says, — “to be brought 
before me, and examined, and dealt with according to law” and 
this suspicion must eventually depend upon future trial Theiefore 
the warrant does not seem to me, to mean conclusive guilt , but only 
violent suspicion If the person apprehended should be tried and 
acquitted, it would shew 1 that he was not guilty ’ , yet there might 
be sufficient cause of suspicion 

Mr Dunning says, very lightly, that, ‘ to bring a person within 24 
G. 2, the act must be done m obedience to the warrant ’ 

The last point is, ‘ whether this geneial wanant be good ’ One 
part of it may be laid out of the case for, as to what relates to the 
seizmg his papers, that part of it was never executed , and therefore 
it is out of the case 

It is not mateual to determine, ‘ whether the wairant be good or 
bad’, except in the event of the case being within 7 J 1, but not 
within 24 G 2 

At present — as to the validity of the warrant, upon the suigle 
objection of the uncertainty of the person, being neither named nor 
described — the common law, in many cases, gives authority to arrest 
without wanant , more especially, where taken m the veiy act and 
theienre many cases where particular acts of parliament have given 
authority to apprehend, under general warrants, as in the case of 
writs of assistance, oi wanants to take up loose, idle, and disorderly 
people, But heie, it is not contended, that the common law gave 
the officer authority to apprehend, nor that theie is any act of par- 
liament which wanants tins case 

Therefore it must stand upon principles of common law 
It is not fit, that the receiving or judging of the information should 
be left to the discietion of the officer The magistrate ought to 
judge , and should give certain directions to the officer This is so 
upon reason and convenience 

Then as to authorities — Hale and all others hold such an uncertain 
warrant void and there is no case or book to the contraiy 

It is said, 1 that the usage hath been so , and that many such have 
been issued, since the Revolution, down to this time ’ 

But a usage, to grow into a law, ought to be a general usage, 
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commumter usitata et appgobata, and which, after a long con- 
tinuance, it would he nnscffiievous to overturn t 
This is only the usage of a particular office, and contfary to the 
usage of all other justices and conservators of the peace <t> 

There is the loss reason for regarding this usage , because the foim 
of the warrant probably took its rise from a positive statute, and the 
foimer precedents were inadvertently followed, after that law was 
expired. 

Mr Justice Wilmot declared, that he had no doubt, noi^ever had, 
upon these wai rants he thought them illegal and void 

Neither had the two other judges, Mr Justice Yates, and Mr 
Justice Ashton, any doubt (upon this fust argument) of the illegality 
of them for no degree of antiquity can give sanction to a usage bad 
m itself And they esteemed this usage to be so They were cleaT 
and unanimous m opinion, that this warrant was illegal and bad 
[On Nov 8 ] Lord Mansfield continued of the same opinion 
When the justice cannot be liable, the officer is not withm the 
piotection of the act For, here the wanant is to take up the 
author, printer or publisher , but they took up a -person who was 
neither author, printer noi publisher so the judgment must be 
affirmed The other judges assenting, the lule of the court was, 
‘ that the judgments be affirmed ’ 

(ST xix 1026-1028) 


XVI 

ENTICE v CARRINGTON 
6 Geo III , 1765 

[This was an action of trespass brought by John Entick against Nathan 
Carrington and three other King’s Messengers, who undei a general 
warrant from a secretary of state forcibly entered Entick’s house on 
Nov 11, 1762, cairied away his books and papeis on the ground that he 
was the author of a seditious libel The jmy found a special veidict, 
which was subsequently twice argued at the bar Loid Camden, icj, 
gave judgment foi the plaintiff, and the excerpt gives the salient passages 
of this famous decision, which finally decided the illegality of geneial 
warrants The whole judgment is well worth careful study Authorities 
as m Wilkes v Loul Halifax, and for the constitutional points involved, 
see especially Dicey, L C , and Bioom, op at Two other cases reported m 
State Tnals, xix , viz Wilkes v Wood and Wilkes v Lord Halifax (1769), 
m which Wilkes was awarded £4,000 damage, complete the cases which 
involve the legality of general warrants and the seizure of papers ] 
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This record hath set up two defences to the action, on both of 
which the defendants have relied I 

The flisi arises* flora the facts disclosed m the special verdict, 
wherebj^the defendants put their case upon the statute of 24 Geo 2, 
insisting that they have nothing to do with tho legality of the war- 
lants, hut that they ought to have been acquitted as officers within 
the meaning of that act 

The second defence stands upon the legality of the warrants , for 
this being a justification at common law, the officer is answerable if 
the magistrate has no junsdiction. 

These two defences have drawn several points into question, upon 
which the public, as well as the parties, have a right to our opinion 
Under the fiist, it is incumbent upon the officers to shew, that they 
aie officers within the meaning of the Act of parliament, and like- 
wise that they have acted in obedience to the warrant 
The question, whether officers or not, involves another, whether 
the secretaiy of state, whose ministers they are, can be deemod a 
justice of the peace, or taken within tho equity of the description , 
for officers and justices are here co-relative terns theiefoio either 
both must be comprised, oi both excluded 

The question leads me to an inquny into the authority of that 
minister, as he stands described upon the recoid in two capacities, 
viz, secretary of state and privy counsellor And since no statute 
has conferred any such jurisdiction as this before us, it must be 
given, if it does really exist, by the common law, and upon this 
ground he has been treated as a conservator of the peace 

The matter thus opened, the questions that natuially arise upon 
the special verdict, aie , 

First, whether m either of the characters, or upon any other foun- 
dation, he is a conservator of the peace 

Secondly, admitting lnm to ho so, whether he is within the equity 
of the 24th Geo 2 

These points being disposed of, the next m order is, whether the 
defendants have acted m obedience to the wanant 

In the last place, the great question upon the justification will he, 
whether the wairant to seize and carry away the plaintiff’s papers is 
lawful 

First Question 

The power of this minister, m the way wherein it has been usually 
exercised, is pretty singular 

If he is considered ^n the light of a pnvy counsellor, although 
every member of that’hoard is equally entitled to it with himself, 
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yet he xa the only one of that body who exerts it, His power is so 
extensive m place, that it Spreads throughout the whole realm , yet 
in the object it is so confiled, that except m kloels and some few 
state crimes, as they are called, the secretary of state does no$ pretend 
to the authority of a constable 

To consider him as a conservator He nevei binds to the peace, or 
good behaviour, which seems to have been the pnncipal duty of a 
conservator , at least he never does it m those cases, where the law 
requires those sureties But he commits m certain other c^ses, where 
it is very doubtful, whether the conservator had any jurisdiction 
whatever 

His warrants are chiefly exerted against libellers, whom he binds 
in the first instance to their good behaviour, which no other conser- 
vator ever attempted, from the best intelligence that we can learn 
v from our books 

And though he doth all these things, yet it seems agieed, that 
he hath no power whatsoever to administer an oath or to take 
bail 

This jurisdiction, as extraordinary as I have described it, is so dark 
and obscure in its origin, that the counsel have not been able to form 
any certain opmion fiom whence it sprang 

Sometimes they annex it to the office of secretary of state, some- 
times to the quality of privy counsellor , and in the last argument 
it has been derived fiom the long’s royal prerogative to commit by 
his own personal command 

Whatever may have been the true source of this authonty, it must 
be admitted, that m this day he is m the full legal exercise 8f it , 
because there lias been not only a clear practise of it, at least since 
the Revolution, confirmed by a variety of precedents, but the 
authority has been recognized and confirmed by two cases m the 
very point since that period and theiefore we have not a power to 
unsettle or contradict it now, even though we are peisuaded that 
the commencement of it was enoneous , 

Having thus shewn, not only negatively that this power of com 
nutting was not annexed to the secretary’s office, but affirmatively 
likewise that ha was notifier or countersignei of the king’s personal 
wairant acting m alio jure down to the times of the 16th of Charles 
the first, and consequently to the Restoration I have but little to add 
on this head 

There cannot be a stronger authority than this I have now rated 
for the present purpose The whole body the law, if I may use 
the phrase, were as ignorant at that time of & privy counsellor’s 
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"light to commit in tho cose of a libel, as the whole body of privy 
counsellors aie at this day 

The counsel on "both sides m that cajLse were the ablest of then 
tune, an^ few times have pioduced ablei They had been concerned 
in all the state cases during the whole leign of Charles the second, 
on the one side 01 the other , and to suppose that all these persons 
could be utteily ignorant of this extiaoidinary power, if it had been 
either legal 01 even practised, is a supposition not to be maintained 

This is the whole that I have been able to find, touching the 
power of 3 ne or more privy counsellors to commit, and to sum up 
the whole of this busmess m a word it stands thus 

The two cases in Leonaid do presuppose some power in a pnvy 
counsellor to co mm it, without saying what, and the ease in Andeison 
does plainly lecogmze such a power m high treason but with respect 
to lus jurisdiction in other offences, I do not find it was either claimed 
01 exorcised 

In consequence of all this reasoning, I am foiced to deny the 
opinion of my lord chief justice Holt to be law, if it shall he taken 
to extend beyond the case of high treason But tlieie is no necessity 
to understand the hook in a more general sense , nor is it fair indeed 
to givo the woids a moie laige construction for as the conclusion 
ought always to he grounded on the piemises, and the piemises are 
grounded on the case of high tieason only, the opinion should natuially 
conform to the cases cited, more especially as the ease there before 
the Coiut was a case of lugh treason, and they were under no neces- 
sity to lay down the doctime larger than the case lequned — Now 
where#s it has been aigued, that if you admit a power of committing 
in high treason, the powei of committing m lessei offences follows 
a fortiori , I beg leave to deny that consequence, foi I take the lule 
with respect to all special authonties to be dnectly the reveise They 
are always strictly con fined to the letter, and when I see theiefore, 
that a special power m any single case only has been permitted to a 
person, who m no othei instance is known or recorded by the common 
law as a magistrate, I have no light to enlarge his authonty one step 
beyond that case Consider how strange it would sound, if I should 
declare at once, that every pnvy counsellor without exception is in- 
vested with a power to commit m all offences without exception from 
high treason down to tiespass, when it is clear that he is not a con- 
servator It might be said of me, ‘ he should have explained himself 
a little more clearly, and told us where he had found the descnption of 
so smgular a magistrate, ,wlio being no conservator was yet in the 
nature of a conservatoi ’ * 
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I have now finished all I have to say upon this head , and am 
satisfied, that the secietary of state hath assumed tins power as a 
transfer, I know not how, <(f the loyal authonty t'o himself , and that 
the common law of England knows no such magistrate the same 
time I declare, wherein my brothers do all agree with me, that we are 
hound to adheie to the determination of the Queen against Dolby, 
and the King against Earhuiy , and I have no right to overturn those 
decisions, even though it should be admitted, that the piactise, which 
has subsisted since the Kevoiution, had been enoneous m its com- 
mencement . r 

And now give me leave to ask one question Will the secretary of 
state he classed with the lughei or the lowei conservator ? If with 
the higher, such as the king, the chancelloi, etc he is too much above 
the justice to he within the equity If with the lowei, he is too 
much below him And as to the sheriff and the coionei, they cannot 
he within the law , because they nevei giant such wairants as these 
So that at last, upon consideimg all the conservatois, theie is not one 
who does not stand most evidently excluded, unless the secretary of 
stato himself shall be excepted 

Bub if there wanted arguments, to confute tins pretension, the 
construction that has pievailed upon the seventh of James the First, 
would decide the point That is an act of like land to lelieve justices 
of the peace, mayois, constables, and certain othei officeis, in trouble- 
some actions brought against them for the legal execution of their 
offices , who are enabled by that act to plead the geneial issue Now 
that law has been taken so stnctly, that neither church-wardens, nor 
oveiseeis, weie held to he within tlio equity of the woid ‘con^ables,’ 
although they weie cleaily officeis, and acted under the justice’s 
wairants Why ? Because that act, being made to change the course 
of the common law, could not be extended beyond the letter If 
then that privilege of giving the special matter in evidence upon the 
geneial issuo is contiary to the common law, how much more substan- 
tially is this act an innovation of the common law, which indemnifies 
the officer upon the production of the wairant, and deprives the 
subject of his light of action? 

It is impossible, that two acts of pniliament can he more nearly 
allied 01 connected with one another, than that of 24 George 2, and 
the 7th of James 1 The objects m both are the same, and the 
remedies are similai m both, each of them changing the common law 
foi the benefit of the parties concerned The one, m truth, is the 
sequel oi second pait of the other The ^.rst not being an adequate 
lernedy m case of the seveial peisons therein mentioned, the second 
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is added to complete the woik, and to make them as secure as they 
ought to be made, from the nature of *the case If by a contiary 
construction. any psison should be admitited into the last that are not 
mcludedftn that first, the peison, whoevei he is, will be without the 
privilege of pleading the general issue, and giving the special matter 
in evidence,' which the latter would have ceitamly given by expiesa 
words, if the parliament could have imagined he was not compused 
in the first 

Upon tfce whole, we are all of opinion, that neither secretary 
of state, nor the messenger, are withm the meaning of this act of 
parhament 

I come in my last place to the point, which is made by the 
justification , foi the defendants, having failed m the attempt made 
to piotect themselves by the statute of the 24th of Geo 2, are under 
a necessity to maintain the legality of the wauants, under which they 
have acted, and to shew that the secietaiy of state in the instance 
now befoie us, had a juiisdietion to seize the defendant’s papers If 
he had no such juiisdietion, the law is clear that the officers are as 
much responsible for the tiespass as their supenor 

This, though it is not the most difficult, is the most interesting 
question m the cause , because if this point should be determined in 
favour of the juiisdietion, the secret cabinets and bureaus of every 
subject in this kingdom will be thrown open to the seaich and 
mspection of a messenger, whenever the secietaiy of state shall think 
fit to charge, or even to suspect, a person to be the author, printer, 
Oi publisher of a seditious libel 

Thd messenger, under thi3 wairant, is commanded to soize the 
person described, and to bung him with his papeis to be examined 
before the secretary of state In consequence of this, the house 
must be searched, the lock and doois of eveiy room, box, or tiunk 
must be bioken open , all the papeis and books without exception, 
if the warrant be executed according to its tenor, must be seized and 
carried away, for it is obseivable that nothing is left either to the 
discretion or to the humanity of the officei 

This power so assumed by the secretaiy of state is an execution 
upon all the party’s papeis, m the first instance His house is 
lifted , his most valuable secrets aie taken out of Ins possession, 
before the paper foi which he is charged is found to be criminal 
by any competent juiisdietion, and befoie he is convicted eithei of 
writing, publishing or bemg concerned in the paper 

This power, so claimed^ by the secietary of state, is not suppoited 
by one single citation from any law book extant It is claimed by 

Y 
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no other magistrate in this kingdom hut himself • the great executive 
hand of criminal justice, the loid chief justice ojj the couit of the 
Ehng’s-bench, chief justice Scioggs excepted, never havnfg assumed 
this authority 

The arguments, winch the defendant’s counsel have thought fit to 
urge in support of this practice, are of this kind 

That such warrants have issued fiequently since the Revolution, 
winch practice has been found by the special veidicb , though I must 
observe, that the defendants have no right to avail themselves of 
that finding, because no such piacticeis avened in then justification 
That the case of the wanants hears a lesemhlance to the case of 
search for stolen goods 

They say too, that they have been executed without resistance 
upon many pimters, hookselleis, and authors, who have quietly sub- 
mitted to their authority , that no action hath hitheito been brought 
to try the right , and that although they have been often read upon 
the returns of Habeas Corpus, yet no couit of justice has ever 
declared them illegal 

And it is furthei insisted, that this power is essential to govern- 
ment, and the only means of quieting clamours and sedition 

These arguments, if they can be called aiguments, shall be all 
taken notice of, because upon this question I am desnous of removing 
every colour or plausibility 

Before I state the question, it will he necsssaiy to describe the 
power claimed by this wanant in its full extent 

If honestly exerted, it is a powei to seize that man’s papers, who 
is charged upon oath to he the author 01 publisher of a seditious 
libel , if oppressively, it acts against every man, who is so described 
in the warrant, although he be innocent 

It is executed against the paity, before he is heard 01 even sum- 
moned , and the information, as well as the infoimers, is unknown 
It is executed by messengers with or without a constable (for it 
can nevei he pretended, that such is necessaiy m point of law) in the 
presence or absence of the party, as the messengers shall think fit, 
and without a witness to testify what passes at the time of the 
transaction , so that when the papeis aie gone, as the only witnesses 
are the tiespasseis, the paity injured is left without proof 

If this injury falls upon an innocent peison, he is as destitute of 
remedy as the guilty and the whole transaction is so guarded against 
discovery, that if the officer should be disposed to carry off a bank- 
bill, he may do it with impunity, since tlieie is no man capable of 
proving either the takei or 'the thing taken 
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It must not be here forgot, that no subject whatsoever is privileged 
from this seaieh , because both Houses of Pailiament have lesolved, 
that there *s no pnvilego m the case of ;J seditious libel 

Nor inhere pietenee to say, that the woid ‘papeis’ lieie meutioned 
ought m point of law to be i estrained to the hbellous papers only 
The word is general, and theie is nothing m the wanant to confine 
it, nay, I am able to affiim that it has been upon a late occasion 
executed in its utmost latitude foi in the case of Wilkes against 
Wood, when the messengeis hesitated about taking all the manu- 
scripts, and sent to the secretary of state for more expiess orders for 
that purpose, the answer was, “ that all must be taken, manuscnpts 
and all ” Accoidmgly, all was taken, and Mi Wilkes’ pnvate pocket- 
book filled up the mouth of the sack 

I was likewise told m the same cause by one of tho most ex- 
perienced messengeis, that he held himself bound by his oath to pay 
an implicit obedience to the commands of the secietary of state , 
that m common cases he was contented to seize the punted impres- 
sions of the papers mentioned in the wanant , but when he received 
directions to search fuither, or to make a more geneial soizuie, his 
lule was to sweep all The piaclioe has been conespondent to the 
wairant 

Such is the power, and theiofore one should naturally expect that 
the law to wairant it should be clear m pioportion as the powei is 
exoibitant 

If it is law it will be found in our books If it is not to be found 
there, it is not law 

The* gi eat end, foi which men entered into society, was to secure 
their piopeity That right is pieaerved sacred and incommunicable 
m all instances, where it has not been taken away 01 abridged by 
some public law foi the good of the whole The cases where this 
right of pioperty is set aside by positive law, aie vanous Distresses, 
executions, forfeitures, taxes, etc , are all of this description, wherein 
every man by common consent gives up that light, foi the sake of 
justice and the general good By the laws of England, every invasion 
of private property, be it ever so minute, is a tiespass No man cau 
set his foot upon my giound without my licence, hut he is liable to 
an action, though the damage be nothing, which is proved by eveiy 
declaration m trespass, where the defendant is called upon to answer 
for biuising the glass, and even tieadmg upon the soil If he admits 
the fact, he is hound to shew by way of justification, that some 
positive law has empoweied or excused him The justification is 
submitted to the judges, w^ho aie to look into the books , and if such 
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a justification can be maintained, by the text of the statute law, or by 
the principles of common law If no such excuse can be found 
or produced, the silence off the hooks is an authority tigamst the 
defendant, and the plaintiff must have judgement f- 

According to this reasoning, it is now incumbent upon the de- 
fendants to shew the law, by which this seizuie is warranted If 
that cannot be done, it is a trespass 

What would the parliament say, if the judges should take upon 
themselves to mould an unlawful powei into a convenient authority, 
by new restnctions 1 That would be, not judgement, but legislation 
I come now to the practice since the Revolution, which has been 
stiongly uiged, with this emphatical addition, that an usage toleiated 
fiorn the ®ra of libeity, and continued downwards to this time 
thiough the best ages of the constitution, must necessarily have a 
legal commencement Now, though that pietence can have no place 
m the question made by this plea, because no such piactice is there 
alleged , yet I will permit the defendant for the picsent to borrow a 
fact fiom the special verdict, foi the sake of giving it an answer. 

If the practice began then, it began too late to be law now. If it 
was more ancient the Revolution is not to answer for it ; and I could 
have wished, that upon this occasion the Revolution had not been 
considered as the only basis of 0111 libeity 

The Revolution icsboied this constitution to its first principles 
It did no more It did not enlaige the libeity of the subject, but 
gave it a better security It neither widened nor contracted the 
foundation, but repaired, and peihaps added a buttress or two to 
the fabric , and if any minister of state has since deviated from the 
pnnciples at that time lecogmzed, all that I can say is, that, so fai 
from being sanctioned, they are condemned by the Revolution 

With respect to the practice itself, if it goes no higher, every lawyer 
will tell you, it is much too modern to he evidence of the common 
law , and if it should be added that these warrants ought to acquire 
some strength by the silence of those courts, which have heaid 
them lead so often upon leturns without censure 01 ammadveision, 
I am able to bonow my answoi to that pietence fiom the Court of 
Ekng’s-bench, which lately declared with gieat unanimity in the Case 
of Geneial Wanants, that as no objection was taken to them upon 
the leturns, and the mattei passed sub silentio, the piecedents were of 
no weight I most heaitdy conciu m that opinion, and the leason 
is more pertinent heie, because the Couit had no authority in the 
present case to determine against the seizure of papers, which was not 
before them , whereas m the other they might, if they had thought 
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fit, have deelaied the warrant void, and discharged the prisonei 
ex officio , 

This is*the first instance I have m&t with, where the ancient 
lmm emcffable law of the land, m a public mannei, was attempted to 
be proved by the pinctice of a private office 

The names and lights of public magistrates, their power and foims 
of proceeding as they aie settled by law, have been long since written, 
and aie to be found in books and recoids Pnvate customs indeed 
aie still to^be sought fiom private tiadition But whoever conceived 
a notion, that any part of the public law could be buried m the 
obscure piactice of a particular person? 

To search, seize, and cany away all the papeis of the subject upon 
the fiist wairant that such a light should have existed fiom the 
time whereof the memory of man mnneth not to the contiaiy, and 
nevei yet have found a place m any book of law, is mcicdible But 
if so strange a thing could he supposed, I do not see how we could 
deckle the law upon such evidence 

But it is still insisted that there has been a geneial submission, and 
no action biought to tiy the right 

I answei, tlieio lias been a submission of guilt and poveity to 
power and the tenoi of punishment But it would be stiange 
doctime to asseit that all the people of tins land aie hound to 
acknowledge that to he universal law, which a few criminal book- 
sellers have been afraid to dispute 

It was very evident, that the Stai -Chamber, how soon after the 
invention of punting I know not, took to itself the jurisdiction over 
publi# libels, winch soon giew to he the peculiai business of that 
coiut Not that the courts of Westmmster-hall wanted the power of 
holdmg pleas m those cases , hut the Attoiney-genoral foi good 
leasons choso ratliei to pioceed theie , winch is the reason, why wo 
have no cases of libols in the Kmg’s-bench befoie the Bestoiation 
The Star-chamber from thisjunsdietion presently usurped a geneial 
supenntendance over the piess, and excicised a legislative powci in 
all matters relating to the subject They appointed licenceis , they 
prohibited hooks , they inflicted penalties , and they dignified one of 
their officers with the name of the messengei of the piess, and among 
othei things enacted this warrant of search 

After that court was abolished, the piess became fiee, but enjoyed 
its liboity not abovo two or three years, for the Long Paihament 
thought fit to lestiam it again by oidmance "Whilst the piess is 
free, I am afraid it will* always be licentious, and all governments 
have an aversion to libels This parliament, theiefoie, did by 
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ordinance restore the Star-Chamber practice , they lecalled the licences, 
and sent forth again the messenger It -was against the ordinance, 
that Milton wiote that famefcs pamphlet called Aieopagitfca Upon 
the Restoration, the press was free once moie, till the 13ththid 14th 
of Charles 2, when the Licensing Act passed, which for the first time 
gave the secretaiy of state a powei to issue search wtoants but 
these warrants were neither so oppiessive, nor so inconvenient as the 
present The right to enquire into the licence was the pietence of 
making the seaiches , and if during the search any susp»cted libels 
were found, they and they only could be seized 

This act expned on the 32nd yeai of that reign, or thereabouts 
It was revived again m the 1st year of long James 2, and remained 
m foice till the 5th of Rang William, after one of Ins parliaments 
had continued it for a year beyond its expnation 

I do veiy much suspect, that the present warrant took its rise fiom 
these seaich-warrants, that I have been describing, nothing being 
easier to account for than tins engiaftment, the difference between 
them being no more than this that the apprehension of the person 
m the first was to follow the seizure of the papers, but the seizure of 
the papers in the latter was to follow the appiehension of the person 
The same evidence would serve equally foi both purposes If it was 
chaiged for punting or publishing, that was sufficient for eithei of 
the wanants Only this matenal diffeience must always be observed 
between them, that the search-wairant only carried off the cimunal 
papers, whereas this seizes all 

When the Licensing Act expired at the close of King Charles 2’s 
reign, the twelve judges were assembled at the kmg’s comm&d, to 
discover whether the pi ess might not he as effectually restrained by 
the common law as it had been by that statute 

I cannot help observing m this place, that if the secretary of state 
was still invested with a power of issuing tins warrant, theie was no 
occasion for the application to the judges for though he could not 
issue the general seaicli-wairant, yet upon the least lumour of a 
libel he might have done more, and seized everything But that was 
not thought ot, and tlieiefore the judges met and lesolved 

First, that it was criminal at common law, not only to Wilts public 
seditious papers and false news , but likewise to publish any news 
without a licence from the king, though it was tiue and innocent 
Secondly, that libels weie seizable Tins is to be found m the 
State Tnals , and because it is a curiosity, I will recite the passage 
at laTge , 

(Lord Camden heie quoted the judgment if Chief Justice Scroggs m 
the case of Hams , winch is cited on p 241 ) 
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These are the opinions of all the twelve judges of England, a 
gieat and reverend authority. 

Can tin* twelve? judges extrajudiciall^ make a thing law to hind > 
the lanjjdom by a declaration that such is their opinion T— I say No 
— It is a matter of impeachment for any judge to affirm it There 
must be an antecedent principle or authonty, fiom whence this 
opinion may be fairly collected, otherwise the opinion is null, and 
nothing but ignorances can excuse the judge that subscribed it Out 
of this doctrine sprang the famous general seaich-warrant, that was 
condemned by the House of Commons , and it was not umeasonable 
to suppose, that the form of it was settled by the twelve judges that 
subscribed the opinion 

The deduction from the opinion to the warrant is obvious If you 
can seize a libel, you may search foi it if search is legal, a warrant 
to authorize that search is likewise legal if any magistrate can issue 
such a warrant, the chief justice of the King’s bench may clearly 
do it 

It falls here naturally in my way to ask, whether there be any 
authonty besides this opinion of these twelve judges to say, that 
libels may be seized 1 If they may, I am afraid that all the incon- 
veniences of a geneial seizure will follow upon a light allowed to 
seize a part The search in such cases will be general, and every 
house will fall under the power of a secretary of state to he rum- 
maged before proper conviction — Consider for a while how the law 
of libels now stands 

Lord Chief Justice Holt and the Court of the King’s-bench have 
resolved m the King and Beai , that he who writes a libel, though he 
neither composes it noi publishes, is criminal 

In the 5th Report, 125, lord Coke cites it m the Star Chamber, 
that if a libel concerns a public person, he that hath it in his custody 
ought immediately to delivei it to a magistrate, that the author may 
be found out 

In the case of Lake and Hutton, Hobait 252, it is observed, that a 
libel, though the contents are true is not to be justified, but the 
right way is to discover it to some magistrate or othei, that they may 
have cognizance of the cause 

In 1st Ventno 31, it is said, that the having a libel, and not dis- 
covering it to a magistrate, was only punishable m the Star 
Chamber, unless the paity maliciously publish it But the Couit 
corrected this doctrine in the King and Beat, where it said, though 
he never published it, yet his having it in leadiness foi that purpose, 
if any occasion should ^happen, is highly criminal and though he 
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might design to keep it private, yet after his death it might fall into r 
such hands as might be injurious to the government, and theiefore 
men ought not to he allowecj, to have such evil ufetiumen-ts in their 
keeping Cartliew 409 In Salkeld’s report of the same cijse, Holt 
chief justice says, if a libel be publicly known a wntten copy of it is 
evidence of a publication Salk 418 

If all this be law, and I have no light at present to deny it, when- 
ever a favourite libel is published (and these compositions are apt to 
be favoiuites) the whole kingdom m a month oi two becomes 
criminal, and it would be difficult to find one innocent jui 1 ^ amongst 
so many millions of offenders 

I can find no other authority to justify the seizure of a libel, than 
that of Scroggs and his brethren 

If the power of search is to follow the light of seizuie, eveiyhody 
sees the consequence He that lias it oi has had it m his custody , 
he that has published, copied, or maliciously reported it, may fairly 
he under a reasonable suspicion of having the thing in his custody, 
and consequently become the object of the search-warrant If libels 
may be seized, it ought to he laid down with piecision, when, where, 
upon what charge, against whom, by what magistrate, and in what 
state of the prosecution All these paiticulais must he explained 
and proved to he law, before this general pioposition can he 
established 

As therefore no autlionty in oui hooks can he pioduced to support 
such a doctrine, and so many Star Chamber devices, ordinances, and 
acts have been thought necessary to establish a power of seaich, 
I cannot he persuaded, that such a power can be justified by the 
common law 

I have now done with the argument, which has endeavoured to 
support this warrant by the piactice since tho Revolution 

It is then said, that it is necessary for the ends of Government to 
lodge such a power with a state officer, and that it is better to 
prevent the publication before than to punish the offendei afterwards 
I answer, that if the legislatuie he of that opinion they will revive 
the Licensing Act But if they have not done that, I conceive they 
are not of that opinion And with respect to the aigument of state 
necessity, or a distinction which has been aimed at between state 
offences and others, the common law does not understand that kind 
of reasoning, noi do our books take notice of any such distinctions 

Seigeant Ashley was committed to the Tower m the 3rd of 
Chailes 1st, by the House of Loids only fc^ asseitmg m aigument, 
that there was a 1 law of state 1 different frontf the common law ; and 
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Ihe Ship-Money judges weie impeached foi holding, first, that state- 
necessity would justify the laismg money without consent of parlia- 
ment , and«socondiy, that the king was j^idge of that necessity 

If the -king himself has no powei to declare when the law ought to 
be violated for leason of state, I am suie we his judges have no such 
prerogative > 

Lastly, it is uiged as an aigument of utility, that such a seaich is 
a means of detecting offendeis by discovering evidence I wish some 
cases had been shown, where the law forceth evidence out of the 
owner’s custody by process There is no piocess against papers in 
civil causes It has been often tried, but nevei prevailed Nay, 
wheie the adversary has by foice 01 fraud got possession of your 
own pioper evidence, there is no way to get it back but by action 
In the criminal law such a proceeding was never heard of , and 
yet theie are some crimes, such foi instance as murder, lape, lobbery, 
and house-breaking, to 6ay nothing of forgery and peijury, that are 
more atrocious than libelling But onr law has provided no paper- 
search in these cases to help foi ward the conviction 

Whether this proceedetli fioni the gentleness of the law towaids 
criminals, or fiom a consideration that such a powei would be moie 
pernicious to the innocent than useful to the public, I will not say 
It is veiy certam, that the law obligeth no man to accuse himself , 
because the necessaiy means of compelling self-accusation, falling 
upon the mnocent as well as the guilty, would be both ciuel and 
unjust, and it should seem that search for evidence is disallowed 
upon the same principle Theie too the innocent would be con- 
founded with the guilty 

Obseive the wisdom as well as the mercy of the law The strongest 
evidence before a tnal, being only ex parte, is but suspicion , it is 
not proof. Weak evidence is a ground of suspicion, though in a 
lower degree , and if suspicion at large should bo a giound of search, 
especially in the case of libels, whose house would be safe 1 

If, however, a right of search foi the sake of discoveimg evidence 
ought in any case to be allowed, tins crime above all others ought to 
be excepted, as wanting such a discovery less than any other It is 
committed m open daylight, and in the face of the world , every act 
of pubhcation makes new proof, and the solicitor of the treasury, if 
he pleases, may he the witness himself 

The messengei of the press, by the veiy constitution of his office, 
is directed to purchase every libel that comes forth, m ordei to he a 
witness s 

Nay, if the vengeance) of government requires a pioduction of the 



330 


f 


CASES 


author, it is hardly possible for him to escape the impeachment of the 
punter, 'who is sure to seal his own paidon by the discoveiy But 
suppose he should happen jto be obstinate, yet f the publication is 
stopped, and the offence punished By this means the law ^satisfied, 
and the public secured 

Befoie I conclude, I desire not to be understood as an advocate for 
libels All civilized governments have punished calumny with 
seventy , and with reason , for these compositions debauch the 
manners of the people , they excite a spirit of disobedience, and 
enervate the authority of government, they provoke and excite the 
passions of the people against their rulers, and the ruleis oftentimes 
against the people 

After this descnption, I shall hardly be considered as a favourer of 
these pernicious productions I will alwmys set my face agamst 
them, when they como before me, and shall lecommend it most 
warmly to the jury always to convict when the pi oof is clear They 
will do well to considei, that unjust acquittals bring an odium 
upon the press itself, the consequence whereof may be fatal to 
liberty , for if kings and great men cannot obtain justice at their 
hands by the ordinary course of law, they may at last he provoked to 
restiain that press, which the juries of their countiy refuse to 
regulate When licentiousness is tolerated, libeity is in the utmost 
dangei , because tyranny, bad as it is, is better than anaichy, and the 
worst of governments is move tolerable than no government at all 

(ST xix 1044-1076) 


XYII 

WILKES AND THE MIDDLESEX ELECTION 
1768-9 

[111 1764 Wilkes had been condemned in the Court of King’s Bench by 
default to outlawry foi “a false, malicious, and scandalous libel ” He re- 
mained abioad till February, 1768, when he letiuned to stand for the city 
of London Defeated there, he stood foi Middlesex and was elected The 
sentence of outlawry was quashed on technical grounds, hut on the original 
chaige of libel he was fined £1,000 and sentenced to imprisonment for 
twenty-two months In November he petitioned the House of Commons, 
claiming his privileges against further imprisonment The claim was dis- 
allowed, and on Febiuary 17, 1769, he was expelled the House, and a new 
writ for Middlesex issued Wilkes was electsd unopposed a second time, 
and a second time a new writ was issued , Wilkes stood a thud time and 
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a thud time was elected Col Luttiell, the ministerial candidate, who had 
been defeated by 1043 to 296 votes, was then, in spite of a petition against 
his return, tleclared'to be the true memboi foi Middlesex, and accordingly , 
took his^tat In 1774 Wilkes was again returned for Middlesex and was 
allowed to sit unquestioned Finally in 1782, undei the Rockingham 
Government, the resolutions of 1769 were by vote expunged from the 
Commons Journals The excerpts give (1) the resolutions of 1769 , (2) 
a Protest of dissentient Peeis which summarises the arguments of the 
opposition , and (3) the resolution of the Commons in 1782 For the 
whole quefjjion see 17m Letteis of Junius, Grafton's Autobiography (ed 
Anson) , Pas It History, xvi , especially Chatham’s speech, 667 etseq , Lecly, 

H B. in ch x , Anson, L C , 142-177 , May, CHE n ch vn , ib P P 
67-142 , The Annual Registei foi 1769 (probably written by Buike) , Rogers , 
PL n 68, 99-110] 


i 

Oidered, That the Deputy Cleik of the Clown do attend this 
House immediately, with the Return to the Writ for electing a 
Knight of the Shire to serve m this present Pailiament foi the 
County of Middlesex, m the room of John Wilkes, Esquiro, expelled 
this House 

And the Deputy Clerk of the Crown attending, according to 
order , 

The said Writ and Return weie read 

A Motion was made, and the Question being proposed, That John 
Wilkes, Esquire, having been, m this Session of Parliament, expelled 
this House, was, and is, incapable of being elected a Member to serve 
in tffis piesent Pailiamont , 

The House was moved, That the entry in the Journal of the 
House, of the 6th Day of March, 1711, in relation to the Proceedings 
of the House, upon the Return of a Bingess to serve m Parliament 
for the Borough of King’s Lynn m the County of Norfolk, m the 
room of Robeit Walpole, Esquire, expelled the House, might be 
read 

And the same was read accordingly 

The House was also moved , that the Resolution of the House, of 
Friday the 3rd Day of this Instant Februaiy, relating to the Ex- 
pulsion of John Wilkes, Esquue, then a Mernhei of this House, 
might he read 

And the samo being read accordingly , 

An Amendment was proposed to he made to the Question, by 
inserting after the word “House,” these Words, “foi having been 
the Author and Publisher of what this House hath resolved to he 
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an insolent, scandalous, and seditious Libel, and for having been 
convicted in the Court of King’s Bench, of having printed and 
published a seditious Libel r and three obscene and impious Libels , 
and having, by the Judgment of the said Court, been sentenced to 
undergo Twenty-two months Impnsonnient, and being m Execution 
under the said Judgment ” 

And the Question being put, That those Words be theie inserted, 

The House divided 

The Yeas went foith, n 


Tellers for the Yeas 
Telleis foi the Noes 


Sir Joseph Mawbey, 
Mi Nicholson Calveit 


} 


102 


Mr Edward Bayntun, ) 

Mi Burrell / 2,jb 


So it passed in the Negative 

Then the mam Question being put, That John Wilkes, Esqurne, 
having been, in this Session of Pailiament, expelled this House, 
was, and is, mcapable of being elected^-fl^'TAomber to serve m this 
present Pailiament , 

The House divided 
The Yeas went forth 




Tellers for the Yeas { 


235 


Telleis foi the Noes 


Lord John Cavendish, 
Mr, Hotham 


89 


So it was lesolved in the Affirmative „ 

A Motion being made, That the late Election of a Knight of the 
Shne to serve in this present Parliament for the County of Middle- 
sex, is a void Election , 

A Member, in his Place, informed the House, that he was’ present 
at the last Election of a Knight of the Shne to seive in this present 
Parliament for the said County , that there was no other Candidate 
than the said Mr Wilkes, that there was no Poll demanded foi any 
otliei Person, nor any kind of Opposition to the Election of the said 
Mr Wilkes 


Resolved, That the late Election of a Knight of the Shne to 
seive in this piesent Pailiament foi the County of Middlesex, is a 
void Election 


Ordered, That Mr Speaker do issue his Warrant to the Clerk of 
the Crown, to make out a new Writ for the Electing a Knight of the 
Shire to servo in this present Parliament forHhe County of Middle- 
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sax, in the room of John Wilkes, Esquire, who is adjudged incapable 
of being elected a Member to serve m this present Parliament, and 
whose Election foi'the said County has been declared void 

(CJ i^xii 228) * 

Then the Question being put. That Hem y Lawhs Luttiell, Esqune, 
ought to ha’ve been leturned a Knight of the Shire to serve m this 
present Parliament for the County of Middlesex 

The House divided 

The YefSS went forth [The votes weie 197-143 ] 

So it was resolved in the affirmative 

Ordered, That the Deputy Cleik of the Ciown do amend the 
Return for the County of Middlesex, by rasing out the namo John 
Wilhes Esqune, and mseitmg the name of Hemy Lawes Luttrell 
Esqune, instead thereof 

And the Deputy Cleik of the Crown, attending aceoidmg to order, 
amended the said Return accordingly 

(0 J Apnl 15, 1769 ) 

And a Motion being made, and the Question being put, That Henry 
Lawes Luttiell, Esqune, is duly Elected a Knight of the Sline to 
serve in this present Pailiament for the County of Middlesex , 

The House Divided 

The Noes went forth [Votes 221-152] 

So it was resolved in the affirmative. 

(CJ May 8, 1769) 

II 

THE LORDS' PROTEST 

1st, Because the lesolution 1 pioposed was m our judgment highly 
necessaiy to lay the foundation of a pioceedmg which might tend to 
quiet the mmds of the people, by doing them justice, at a time when 
the decision of the other House, which appears to us inconsistent 
with the pnnciplos of the Constitution, and meconcileable to the law 
of the land, has spread so universal an alarm, and produced so general 
a discontent throughout the kingdom 

1 Moved by Lord Rockingham, “ that the blouse of Commons in the exeieiso 
of its judicatiuc m matteis of election is bound to judge aceoidmg to the law of 
the land, and the known and established custom of Parliament which is part 
thereof ” Negatived by 47 i 96 Tins resolution had aheady been moved m the 
Commons by Mi Dowdesviell and piactically defeated by an amendment 
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2ndly, Because, although we do not deny that the determination" 
on the right to a seat m the Souse of Commons is competent to the 
jurisdiction of that House alone, yet, when to this is fjdded, that 
whatever they in. the exercise of that junsdiction think fit to declaie 
to he law, is therefore to ha considered as law, because there lies no 
appeal, we conceive ouiaelves called upon to give that proposition the 
strongest negative , for if admitted, the law of the land (by which 
all courts of judicature, without exception, are equally hound to 
pioceed) is at once overturned, andiesolved into the will and pleasure 
of a majority of one House of Parliament, who, m assuming it, 
assume a powei to ovei-iule at pleasure the fundamental light of 
election, which the Constitution lias placed m other hands, those of 
their constituents and if ever this pretended power should come to 
be exercised to the full extent of the principle, the House will he no 
longer a representative of the people, but a separate body altogether 
independent of them, self-existing and self-elected 

3rdly, Because we are told that expulsion implies incapacity, and 
the proof insisted upon is, that the people have acquiesced in the 
principle by not re-electing peisons who have been expelled, we 
equally deny the position as false, and reject the proof offeied as m 
no way supporting the position to which it is applied We are sure 
the doctrine is not to he found m any statute or lawbook, nor m the 
Journals of the House of Commons, Neither is it consonant with any 
just or known analogy of law And as not le-electmg would at most 
but infer a supposition of the electors’ approbation of the giounds of 
the expulsion, and by no means their acquiescence in the conclusion 
of an implied incapacity, so were there not one instance of a re-election 
after expulsion but Mi Woolaston’s, 1 that alone demonstrates that 
neither did the constituents admit, nor the House of Commons main- 
tain incapacity to he the consequence of expulsion Even the case 
of Mr Walpole 2 shews, by the first ib election, the sense of the 
people, that expulsion did not infer incapacity, and that precedent 
too, which is the only one of a declaiation of incapacity, pioduced as 
it was, under the influence of party violence, m the latter days of 
Queen A nne, m so far as it relates to the introduction of a candidate 
having a minonty of votes, it decides expiessly against the proceed- 
ings of the House of Commons in the late Middlesex Election 

4thly, Because, as the Constitution hath been once already destroyed 
by the assumption and exeicise of the very powei which is now- 
claimed, the day may come again when freedom of speech may be 

1 Expelled Eebruary 20, 1699, because he was ft receiver of taxes 

2 Expelled January 16, 1712, foi “notonousfcoiruption ” 
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fcriminal in that House, and eveiy niembei who shall have virtue 
enough to withstand the usurpations of the time, and assert the 
rights of the people, will foi that offence be expelled by a factious 
and con dpt majority, and by that expulsion rendered incapable of 
serving ?he public in which case the electors will find themselves 
reduced to the miserable alternative of giving up altogether tlieir 
light of election, or of choosing only such as are enemies of their 
country, and will be passive at least, if not active, m subverting the 
Constitution 

bthly, I^cause, although it has been objected in the debate, 
that it is unusual or irregular m eithei House of Pailiament to 
examine into the judicial pioeeedmgs of the other, whose decisions, 
as they cannot be drawn into question by appeal, are, it is said, to ho 
submitted to without examination of the punciples of them elsewhere, 
we conceive the arguments go directly to establish the exploded 
doctime of passive obedience and non-resistance, which, as applied 
to the acts of any branch of the supreme powei, we hold to be 
equally dangerous, and though it is generally true, that neither 
House ought lightly and wantonly to interpose even an opinion upon 
matteis which the Constitution hath entiusted to the junsdiction of 
the other, we conceive it to be no less true, that wheie undei colour 
of a judicial proceeding, eithei House arrogates to itself the powei 
of the whole legislature, and makes the law which it pi of esses to 
declare , the othei not only may but ought to asseit its own right 
and those of the people , that this House has done so m foimer 
instances, particularly in the famous case of Ashby and White, in 
which the first resolution of the Lords declares, ‘ that neither House 
of Parliament hath any powei by any vote or declaration to cioate to 
themselves any new privilege that is not warranted by the known 
laws and customs of Parliament 1 We ought to mteifeie at this 
time, the lather as our silence on so important and alaiming an 
occasion might be interpreted mto an approbation of the meosuie, 
and be a means of losing that confidence with the people which is 
so essential to the public welfaie, that this House, the heieditary 
guardians of their rights, should at all times endeavom to maintain 

6thly, Because, upon the whole, we deem the power, winch the 
House of Commons have assumed to themselves, of creating an 
incapacity, unknown to the law, and thereby depriving, m effect, all 
the electors of Great Bntam of their valuable light of free election, 
confirmed to them by so many solemn statutes, a flagrant usurpation, 
as highly repugnant to eyeiy essential principle of the Constitution, 
as the claim of ship-monjy by King Chailes I , or that of suspending 
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and dispensing power by King Janies II This being, indeed, m oui 
opinion, a suspending and dispensing power assumed and exercised 
by the House of Co mm ons, against the ancient and fundamental 
libeities of the Kingdom r r 
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(L J February 2, 1770 , Rogers , PL u 101 ei s eg.) 


in 

The House was moved, That the entiy m the Journal of the 
House, of the 17th Day of February 1769, of the Besolution, “That 
John Wilkes, Esqnire, having been in this Session of Parliament 
expelled this House, was and is incapable of being elected a Member 
to serve in this piesent Parliament,” might be read o 

An d the same being read accordingly , A Motion was made, and the 
Question being put, That the said Besolution be expunged fiom the 
Journals of this House, as being subveisive of the Eights of tlie 
whole Body of Electors of this Kingdom , 

The House divided 
The yeas went forth 

„ ,, , „ ^ (Sir Philip Jennings Cleike, ) 

Telleis for the Yeas j m Byng | 1 1 5 

( Mr John St John, j 

Tellers for the Hoes i c w ,, , r 47 

( Sir William Augustus Cunynghame ) 

So it was resolved in the affirmative 

And the same was expunged, by the Clerk, at the Table accord- 
ingly (! 

(0 J. xxxvm 977 ) 


p 
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„ 1 THE CASE OF BRASS CROSBY 
11 11 Geo III , 1771 „ 

[The House of Commons pievious to 1771 had mpeatedly declared the 
publishing ol debates to be a bleach of pnvilege In 1771, in consequence 
of a motion of Col Onslow, various printers were ordeied to attend at the 
bar of the House One of them, Whible, refused and was ordered mto 
custody , mtftead, he was collusively apprehended by a friend and brought 
before Wilkes as an alderman of the city of Loudon, who promptly dis- 
charged him Shoitly nftei another printer, Miller, was apprehended on 
a warrant from the Speaker, but gave the messenger into custody for 
assault The case came before the Lord Mayor (Brass Crosby) and Aldei- 
mon Wilkes and Olivei They diseliaiged Miller, thus defying the 
authority of the House of Commons and bringing the city into conflict 
with it The Loid Mayor, who was a member of Parliament, was finally 
committed to the Tower for a breach of privilege (see Excerpt I ) The 
commitment caused a tremendous ferment A writ of Habeas Corpus was 
moved for, thus laismg the question whether the commitment by a 
warrant fiom the Speaker was legal (see Excerpt II ) By oi dering the 
remandmant of the prisoner the Court of Cornmou Pleas decided that 
it was, and the extract is taken from the judgment of Chief Justice Qiey, 
which gives the grounds of the decision As a result of the struggle the 
House of Commons, though not abandoning the claim that publication of 
debates was a breach of privilege, practically ceased to enforce it The 
case therefore marks an epoch m the history of the relations of Parliament 
to the public Press See The Chatham Correspondence, vol iv , The 
Letters^of Junius, The Annual Register for 1771, May, C H E n 34-59, 
Anson, L C l ch v , Broom, L 0 901-964 , and the analogous case of 
The Shenff of Middlesex, p 388 ] 

i 

Resolved, That Biass Ciosby, Esquire, Lord Mayoi of the City 
of London, having discharged out of the custody of one of the 
Messengers of this House J, Milieu (for whom the Hews Paper, 
intituled, “ The London Evening Post, from Thmsday, March 7, to 
Satuiday, March 9, 1771,” purports to he printed, and of which a 
Complaint was made m the House of Commons, on the 12th Day 
of this Instant Match, and who, for his Contempt, m not obeymg 
the Order of this House, foi his Attendance on this House upon 
Thursday the 14th Day of this Instant March, was ordered to be 
taken mto the custody of the Serjeant at Arms oi his Deputy, attend- 
ing this House, and who, by vntue of the Speaker’s Warrant, issued 
under the said Order, hajl been taken into the Custody of the said 
z 
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Messenger) and having Bigned a Wairant against the said Messenger, r 
for having executed the said Wanant of the Speaker, and having 
r held the said Messenger to B^il foi the same, is guilty of a” Breach of 
the Privileges of this House % 

A motion was m£da, and the Question being proposed, That Brass 
Ci osby, Esquire, Lord Mayoi of the City of London , and a Member 
of this House, be, for his said Offence, committed to the custody of 
the Serjeant at Aims attending this House 

The Lord Mayor was heard m lus Place C) 

And then he again witlidiew 

Then an Amendment was proposed to be made to the Question, 
by leaving out the Woids, “Custody of the Serjeant at Aims attend- 
ing this House,” and inserting the Words “ Towei of London ” 
instead thereof, 

And the Question being put, That the Words “Custody of the 
Serjeant at Arms attending this House,” stand Part of the Question; 
It passed in the Negative 

And the Question being put, That the Words “Tower of London" 
be inserted instead thereof , 

It was resolved m the Affirmative 

Then the main Question, so amended, being put, That Biass 
Ci osby, Esquire, Loid Mayoi of the City of London, and a Member 
of this House, be, foi his said Oflence, committed to the Tower of 
London , 

The House divided 

The Yeas went forth r 

Tolleis for the Yeas, { } 202 

So it was lesolved in the Affirmative 

Oi dei ed, That Mr Speaker do issue his Warrants accordingly 
(CJ xxxm 289 ) 

II 

L C J Be Giey — If either myself or any of my brothers on the 
bench, had any doubt m this case, we should ceitamly have taken 
some time to consider, befoie we had given our opinions , hut the 
case seems so very clear to us all, that we have no reason fot delay, 
The writ by which the lord mayor is now brought before us, is 
a Habeas Corpus at common law, for it nf not signed per statutum 
It is called a prerogative writ foi the lung f or a remedial wnt and 
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* this writ was propeily advised by the mum-d ft.i In i lord-dup, 
because all the judges (including Unit) agin d lint imh a v, ut m # 

the present ease lequned, is not witlim tin f .it ut** 'I in* i . i v lit 

by whi*h the subject lias a light of remedy to In iIh luiy d mu of 
custody, if be hath been committed and is defamed omtiap, i<, tin 
law, therefore the Corn t must consider, wlnth, i the authonty i ,m 
mittmg is a legal authonty If the commitment n nude hi tin- , 
having authonty to commit, this Court ( annul dinliiij' 1 or Ini! tie 
paity committed, noi can this Court admit to bail, one chaignl ,,i 
committed m execution TVhcthei the authonty commit, tin ' the 
lord mayor, is a legal authonty ol not, mii-t h. udpidgtd h\ tin 
return of the wilt now hefoio the Com l The nluni (it, tin 
commitment to be made by the House of Common , f,,i ,i !ji« 

of privilege, which is also stated m tin letum, tnd thn bre u'h of 


privilege or contempt is, as the counsel has liuly do cubed it, Llijn'- 
fold, discharging a punter m custody ol a minsengi 1 by oidei of t) i( 
House of Commons, signing a warrant toi the commitim nt of the 
messenger, and holding him to bail, th it is, to itmg a nn , ng, i of 
the House of Commons as acting cnmmnlly m the <\(‘tutum of the 


orders of that House In older to sue ulicthei tint lion , his 
authority to commit, see Co. 4 Inst 21 Such tin a-unhly mu t 
ceitamly have such autlionty , and it is legal, because nut t .ary, 
Lord Coke says they have a judicial powci , each member has a 
judicial seat in the House he speaks of matters of judkatuie of 
the House of Commons, 4 Inst 23 The House of Commons, with- 
out doubt, have powei to commit poisons examined at then bm 
touching elections, when they picvaiicate or speak falsely, sfl ( ] u . y 
have for bleaches of privilege, so they have m many otliu cises 
Thomas Long gave the mayoi of Westbuiy £l to he duLul a 
burgess he was elected, and the mayor was line, l ami mnnwmod 
and Long removed Aithui Hull, a membei, was sent to tho Towi / 
for publishing the conferences of the House, 4 lust 23 This powi i 
of committing must he inherent m the House of Commons, f, 0 ,„ tin 
veiy nature of its institution, and thoiofoie is pail of the 1 w of the 
and They ceitamly always could commit m many cases In matins 

0 eIe0t 7 1O “ 3 ’ the y mn shenfla, mayoi s, olheurs, witness,. , 

o L an 1 IS 1 now agieed that they can commit gimcially foi all 
contempts All contempts am either punishable m the Uomt con- 
temned, or m some lnghci Court Now tho pa.hamont 1ms no 

odrbe'nr^'l f 61 ? 0 ^ the COnLcni]J ^ a K alIls t oitliei house can 

only be punished by themseNes The stat 1 Jac 1, cap 13 sect i 

sulhcientiy proves that Ihey have powei to punish it m m thus,’ 
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woids vi<?. ‘Provided always, that tins Act, or anything theiem 
^contained, shall not extend to the diminishing of any punishment 
to be hereafter by censure ly parbament inflicted upon any person 
which hereafter shall make, or procuie to be made, any suclr arrest 
as is aforesaid ’ So* that it is most cleai the legislature have recog- 
nized this power of the House of Commons 

In the case of the Aylesbuiy men, the counsel admitted, lord chief 
justice Holt owned, and the House of Loids acknowledged, that the 
House of Commons had power to commit for contempt and bleach 
of pnvilege Indeed, it seems, they must have power to commit for 
any crime, because they have powei to impeach for any crime 
When the House of Commons adjudge anything to he a contempt, 
or a breach of privilege, then adjudication is a conviction, and their 
commitment m consequence, is execution, and no court can discliaige 
or bail a person that is m execution by the judgement of any other 
court The House of Commons theiefore having an authouty to 
commit, and that commitment being an execution, the question is, 
what can this court do 1 It can do nothing when a person is in 
execution by the judgement of a eouit having a competent juiisdic- 
tion , m such case, this couit is not a court of appeal 

It is objected, 1 That the House of Commons aie mistaken, foi 
they have not this power, this authouty, 2 That supposing they 
have, yet m this case they havo not used it rightly and properly , 
and, 3 That the execution of their oideis was irregular In oidei to 
judge, I will consider the practice of the couits in common and 
ordinaiy cases I do not find any ease whore the couits have taken 
cognisance of such execution, or of commitments of this land *theie 
is no piecedent of Westminster Hall mteifering in such a case 

How then can we do anything in the present case, when the law by 
which the lord niayoi is committed, is different from the law by 
which he seeks to be relieved! He is committed by the law of 
parliament, and yet he would have lediess from the common law 
The law of parliament is only known to parliament men, by ex- 
perience in the House Lord Cope says, every man looks for it, 
but few can find it The House of Commons only know how to 
act within their own limits We are not a couit of appeal We do 
not know certainly the jurisdiction of the House of Commons, We 
cannot judge of the laws and privileges of the House, because we have 
no knowledge of those laws and privileges We cannot judge of the 
contempts thereof wa cannot judge of the, punishment thereof 
I wish we had some code of the law of parbament , hut till we 
have such a code, it is impossible we shou f d he able to judge of it 
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’ Perhaps a contempt m the House of Commons, m the Chancery, in 
this couit, and in the court of Durham, may be very different, 
theiefore»we eanhot judge of it, but every court must be sole judge* 
of ifcs^own contempts Besides, as tlfe court cannot go out of the 
return of this writ, how can we inquire as to tjie truth of the fact, 
as to the nature of the contempt? We have no means of trying 

, whethei the lord-mayor did right or wrong This court cannot 
summon a juiy to try the mattei We cannot examine into the 
fact Here are no parties in litigation before the court We 
cannot call m any body We cannot hear any witnesses, 01 deposi- 
tions of witnesses We cannot issue any process We are even now 
hearing ex paite, and without any counsel on the contrary side 
Again, if we could determine upon the contempts of any other 
court, so might the othei courts of Westminster-hall, and what con- 
fusion would then ensue 1 none of us knowing the law hy which 
persons are committed by the House of Commons If three persons 
are committed for the same breach of privilege, and applied severally 
to different courts, ono court peihaps would bad,' another court dis- 
chaige, a tlrnd le-eommit 

Two objections have been made, which I own have great weight , 
because they hold forth, if pursued to all possible cases, consequences 
of most important mischief 1st, It is said, that if the rights and 
privileges of parliament are legal lights, for that very ieason the 
Court must take notice of them, because they are legal And 2ndly, 
If the law of parliament is part of the law of the land, the judges 
must take cognizance of one part of the law of the land, as well as 
of the other But these objections wdl not pievail There are two 
sorts of privdeges which ought never to he confounded, personal 
pnvdege, and the privdege belonging to the whole collective body of 
that assembly 

At present, when the House of Commons commits for contempt, 
it is very necessary to state what is the paiticular breach of privilege, 
but it would he a sufficient return, to state the breach of pnvdege 
generally. This doctrine is foitified by the opinion of all the judges, 
in the case of lord Shaftesbury, and I never heard this decision 
complained of till 1704 Though they were times of heat, the 
judges could have no motive in their decision, but a regard to tho 
laws The houses disputed about jurisdiction, but the judges were 
not concerned m the dispute As for the present case, I am peifectly 
satisfied, that if Loid Holt himself were to have deteimmed it, the 
lord-mayor would he remanded In the case of Mi Munay, the 
judges could not hesitate concerning the contempt by a man who 
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refused to receive his sentence m a pioper posture All the judges " 
agieed, that he must he remanded, because he was committed by a 
»couit having competent jurisdiction Courts of* justice*' have no 
cognizance of the acts of tie houses of parliament, because they 
belong ‘ad aliud es^imen ’ I have the most perfect satisfaction in 
my own mind in that determination Sir Martin Wright, who felt 
a generous and distinguished waimth foi the liberty of the subject , 
Mr Justice Denison, who was so free from connexions and ambition 
of every land , and Mr Justice Foster, who may truly be called the 
Magna Chaita of liberty of peisons, as well as fortunes, all these 
leveiend judges concuned m this point I am therefore clearly and 
with full satisfaction of opinion, that the lord-mayoi must be re- 
manded 

(ST in 1146-1152 ) 


XIX 

SOMEBSETT’S CASE 
12 Geo. Ill , 1771-1772 

[The facts m tins case are stated with sufficient clearness m the excerpt 
from Lord Mansfield’s lemarkable judgment, June 22, 1772 It affirmed 
the doctrine laid down in Stanley v Haney by Lord Noitlungton It is 
noticeable that Loid Mansfield delayed judgment for three teims, having 
failed to ellect a compromise between the paities On the question see 
Bioom , C L 59-114 , May, 0 H E in 36 The whole of the lengthy argu- 
ment of Mr Hargrave for the negro (S T xx 23-67) is full of valuable 
aud historical matter, well worthy of study, but too long for quotation ] 

I shall recite the leturn to the writ of Habeas Corpus, as the 
giound of our determination, omitting only words of form The 
captain of the ship on boaid of which the negio was taken, makes 
his return to the wnt in terms signifying that theie have been, and 
still are, slaves to a gieat numbei m Africa, and that the trade in 
them is authonzed by the laws and opmions of Viigmia and Jamaica, 
that they oie goods and chattels, and, as such, saleable and sold 
That James Somersett is a negro of Afnca, and long before the 
lofcum of the wilt was biought to he sold, and was sold to Cliailes 
Steuait, Esq , then in Jamaica, and has not been manumitted since 
that Mi Steuait, having occasion to transact business, came over 
hither, with an intention to return , and biought Somersett to attend 
and abide with him, and to cany him baclf as soon as the business 
should he transacted That such intention ^has been, and still con- 
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‘trnues, and that the negro did remain till the time of his departure in the 
service of his master Mr Steuait, and quitted it without Iub consent , 
and thereupon, before the leturn of the king’s writ, the said CharleB 
Steuart did commit the slave on board^the Anne and Mary, to safe 
custody' to be kept till he should set sail, and then to be taken with 
him to Jamaica, and there sold as a slave And this is the cause 
why he, captain Knowles, who was then and now is, commander 
of the above vessel, then and now lying in the river of Thames, 
did the said negro, committed to his custody, detain, and on which 
he now renders him to the ordeis of the court We pay all 
attention to the opinion of Sir Philip Toike, and lord Chancellor 
Talbot, whereby they pledged themselves to the British planters, 
for all the legal consequences of slaves coming over to this 
kingdom or being baptized, recognized by lord Hardwicko, sitting 
as Chancellor on the 19th of October, 1749, that trover would lie 
that a notion prevailed, if a negro came over, or became a Christian, 
he was emancipated, but no giound in law , that he and lord Talbot, 
when attorney and solicitor general, were of opinion, that no such 
claim for freedom was valid , x that though the statute of tenures had 
abolished villeins regardant to a manor, yet he did not conceive but 
that a man might still become a villem m gross, by confessing himself 
such m open court We are so well agreed that we think there is no 
occasion of having it argued before all the judges, as is usual, 
foi obvious reasons, on a return to a Habeas Corpus, The only 
question before us is, whethei the cause on the return is sufficient 1 
If it is so, the negio must be remanded, if it is not so, he must 
be discharged Accordingly the return states, that the slave departed 
and refused to serve, whereupon he was kept, to he sold ahioad. 
So high an act of dominion must be recognized by the law of the 
country where it is used The power of a mastei over Ins slave has 
been extremely different, m different countnes The state of slavery 
is of such a natuie, that it is incapable of being introduced on any 
leasons, moral or political, but only by positive law, which pieserves 
its foice long after the reasons, occasion, and time itself from whence 
it was created, is erased fiom memory It is so odious that nothing 
can be suffeied to suppoit it, but positive law Whatever incon- 
veniences, theiefore, may follow from this decision, I cannot say this 
case is allowed or appioved by the law of England, and therefore the 
black must be dischaiged 

(ST xx 80 - 82 ) 

1 The opinion was “that a slave coming from the West Indies to Gieat 
Bntam doth not beoome free ” 
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REX v. TUBBS 
17 Geo III , 1776 

[John Tubbs was a certificated wateiman of the city of London, who 
vas impressed for the Royal Navy by Lieutenant Tait, acting under a 
varrant “ to impress seamen, sea-faring men, and persons whose occupa- 
10 ns and callings were to work in vessels and boats upon rivers ” Tubbs 
laimed that by his certificate he was exempted from such impressment, 
m 1743 it had already been decided (see note below) m B v Broculfoot 
hat the Crown had the right to impress seafaring peisons (S T xvm 
323-1362) Mansfield’s judgment m this case completes that decision, 
nd is an impoitant one in its bearing on the liberty of the subject and 
he powers of the executive The right to impress had been claimed aB 
ar back as the reign of Richard II See Stubbs , OH n 311 , 2 Rich II 
>t i c 4,2 Phil and Mary, c 16 , 5 Eliz c 26 , BroSm , O.L 113 , 
D rendergast , Navy, p 78 ] 

The power of pressing is founded upon immemorial usage allowed 
or ages , if it be so founded and allowed for ages it can have no 
;round to stand upon, nor can it he vindicated or justified by any 
eason, but the safety of the state and the piactice is deduced from 
hat trite maxim of the constitutional law of England “ that private 
mschief had better bo submitted to, than public detument and m- 
.onvemence should ensue ” Being founded on immemorial usage, 
heie can be no doubt but there may be an exception out of it, on 
he same foundation — upon immemorial usage I theiefore lay out 
)f the case all that has been said about the necessity of an act of 
larliament to create an exemption, and likewise all that has been 
nentioned relative to the doubt stated of the powei of the crown 
,o exempt by charter The only question is, “Whether, in fact, 
iheie is evidence of such usage as a mattei of right 1 !” In the 
irst place, it does not appear from any law book, it does not appear 
:rom any history, it has not been suggested at the bar, that there 
s, throughout the whole kingdom, any other exemption by the 
■ommon law Persons hable, must come purely loithm the 

lescription of seamen, sea-faring men &c The commission is not 
,o press landsmen, or persons of any other descuption of life 
[t is a very strong circumstance, therefoie, that there is m fact no 
ither exemption stated oi alluded to, winch rests upon the common 
aw. There aie many exemptions by statute f but they are grounded 
ipon considerations of public policy but the exemption of those 
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nailed the watermen Of the city of London, ia to be found m no 
statute or common law book whatever There is no instance of 
apy officer»upon the impress service ever having paid any legard to 
a water-bailiff’s certificate, nor any case produced where the city has 
taken it lip as a matter of right, 01 insisted upon 1 $ as such in a court 
of justice _ Therefoie to give my opinion upon the case as at present 
stated, and upon the mere fact whether this exemption as hei e claimed 
is, or is not, warranted by immemorial usage, I cannot say it is 


(From Lord Mansfield’s judgment Cowp Rep 11 517-620 ) 


[Noth — “The only question at present is, whether manners, persons 
who have freely chosen a sea-farmg life, persons whose education and 
employment have fitted them for the service, and muied them to it — 
whether such persons may not he legally pressed into the service of the 
ciown, whenever the public safety requireth, 1 ne quid detnmenti republica 
capiat ’ For my pait, I think they may I think the crown hath a right 
to command tlte seivice of these people, whenever the public safety calleth 
for it The same right that it hath to require the personal service of 
every man able to bear arms, m case of a sudden invasion or formidable 
msurrection The right m both cases ib founded on one and the same 
principle, the necessity of the case m order to the preservation of the 
whole According to my present apprehension the right of im- 
pressing mariners for the public service is a prerogative inherent m the 
crown, grounded upon common law, and recognized by many acts of 
parliament. As to the point of usages in the matter of pressing, I have 
met with a multitude of commissions and mandatory writs to that purpose 
conceived m various forms When I consider these precedents 
running uniformly through a course of many ages with the practice 
down»to the present time, I cannot conceive otherwise of the point m 
question, than that the crown hath been always m possession of the 
pierogative of pressing manners for the public service But when 
the prerogative hath not only this tacit appiobation of all ages, the present 
as well as the former, on its side, but is recognized, or evidently pre- 
supposed, by many acts of Parliament, as in the present case I think it 
is, I see no legal objection that can be made to it ” 

Fiom the chaige to the jury of the Recorder, Sir M Foster, in 
Rex v Broadfoot, S T xvm 1326-1358 ] 
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agreeable to the dnection of Mr Justice Buller It is difficult to 
cite cases , the tuals are not printed We must in all caseB of 

tradition trace backwards, and presume, from 1 ' the usage which is 
remembered, that the precedent usage was the same „ I by 
accident (fiom memory only I speak now) lecollect one where the 
Ci aftsman was acquitted , and I recollect it from a famous, witty, and 
ingenious ballad that was made at the time by Mr Pulteney , and 
though it is a ballad, I will cite the stanza from it, because it will 
show you the idea of the able men in opposition, and the leaders of the 
popular paity in those days. They had not an idea of assuming that 
the jury had a light to deteimme upon a question of law, but they 
put it upon another and much better giound The stanza I allude 
to is this 

For Sir Philip well knows, 

That his innuendos 
Will serve him no longer 
In verse or m prose , 

For twelve honest men have decided the cause, 

Who are judges of fact, though not judges of laws 

Such a judicial practice m the precise point from the Revolu- 
tion, as I think, down to the present day, is not to he shaken by 
arguments of general theory or popular declamation Every species 
of criminal prosecution has something peculiar m the mode of prose- 
cution , therefore general propositions, applied to all, tend only to 
complicate and embarrass the question No deduction or conclusion 
can be drawn from wliat a jury may do, from the foi m of procedure, 
to what they ought to do upon the fundamental jnrmciples »of the 
constitution and the reason of the thing, if they will act with 
integrity and good conscience The fundamental definition of trial 
by jury depends upon a universal maxim that is without an excep- 
tion Though a definition or maxim in law, without an exception, 
it is said, is hardly to be found, yet I take this to be a maxim with- 
out an exception Ad quaestionem juris non i espondent juratoi es , ad 
quaestionem facti non i espondent judices The constitution trusts 
that, under the direction of a judge, they will not usurp a jurisdic- 
tion which is not in their province They do not know and are not 
presumed to know the law, they are not sworn to decide the law, 
they are not requiied to decide the law But further, upon the 

reason of the thing, and the eternal principles of justice, the jury 
ought not to assume the jurisdiction of tlje law As I said before, 
they do not know* and are not presumed ’to know anything of the 
matter, they do not understand the language m which it is conceived, 
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of the meaning of the terms They have no rule to go by but then 
affections and wishes so the jury who usurp the judicature of 
the* law, though thay happen to be right, aie themselves wrong, , 

because %ey aie light by chance only, an}i have not taken the con- 
stitutional way of deciding the question It is the « luty of the judge, 

m all cases of general justice, to tell the juiy how to do light, though 
they have it m th,m powei to do wrong, which is a matter entirely 
between God and their consciences To be free, is to live under a 
government by law The libeity of the press consists m printing 
without any" previous license, subject to the consequences of law. 

The licentiousness of the press is Pandoia’s box, the source of every 
evil Jealousy of leaving the law to the Court, as m othei cases, 
so m the case of libels, is now, in the present state of things, pueule 
rant and declamation The judges aie totally independent of the 
minister that may happen to be, and of the king himself Then 
temptation is nathei to the popularity of the day But I agiee with 
the observation cited by Mr Cowper fiom Mr J Fostei, “that a 
populai judge is an odious and pernicious character ” In opposi- 
tion to this, what is contended foi ? That the law shall be m every 
particular cause what any twelve men, who shall happen to be the 
jury, shall be inclined to think, liable to no review, and subject to no 
control, under all the prejudices of the popular cry of the day, and 
under all the bias of interest m this town, where thousands, more or 
less are concerned in the publication of newspapers, paragraphs, and 
pamphlets. Undei such an administration of law, no man may 
counsel 01 advise, whether a papei was or was not punishable I am 
glad Hun not bound to subscribe to such an absurdity, such a solecism 
m politics Agreeable to the umfmm judicial practice since the 
Revolution wan anted by the fundamental principles of the constitu- 
tion, of the trial by jury, and upon the leason and fitness of the thing, 
we aie all of opinion that this motion should be rejected, and this 
rule discharged 

(From Mansfield’s judgment, S T xxi 1034-1041 ) 
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GBANT * GOULD 
32 Geo III., 1792 

[The issue m tins case was the power of the court at Westmimtei to 
grant a prohibition to prevent a sentence passed by a court-martial being 
executed The plaintiff, having been so sentenced, pleaded^ that he was 
not liable to “martial law,” and accordingly applied for a prohibition 
Lord Loughboiough, m a judgment frequently quoted, distinguished 
“martial 11 from “militaiy” law, and, while pointing out that the court 
at Westminster claimed the right to issue such prohibitions, refused to 
grant it m this case on the ground that the military corn l had not 
exceeded its junsdiction The passages from Hale and BlackBtone alluded 
to m the judgment are, for convenience, cited below, A and B See Black- 
stone's (H ) Rep u 69, and authorities cited in Dicey , L 0 app xii, note ] 

This leads me to an observation that martial law such aa it is 
described by Hale, and such also as it la marked by Mr Justice 
Blackstone, does not exist in England at all Where martial law 
is established and prevails in any country, it is of a totally different 
nature from that, wlneh is inaccurately called maitial law, merely 
because the decision is by a Court Martial, but which bears no affinity 
to that winch was formerly attempted to be exercised in this kingdom , 
which was contiaiy to the constitution, and which has been for 
a century totally exploded Where martial law pievails, the 
authority under which it is exeicised, claims a jurisdiction ofer all 
militaiy peisons, in all cncumstances Even then debts are subject 
to enquiry by a militaiy authority every species of offence, committed 
by any peisun who appertains to the aimy, is tiled, not by a civil 
judicature, but by the judicature of the regiment oi coips to which 
he belongs It extends also to a great variety of cases, not relating 
to the discipline of the aimy, ra those states which subsist by military 
power, Plots against the Sovereign, intelligence to the enemy, and 
the like, aie all cousideied as eases within the cognizance of militaiy 
authority 

In the reign of Kmg William, there was a conspiracy agamst Ins 
peraon in Holland, and the persons guilty of that conspnacy were 
tried by a council of officers Theie was also a conspnacy against 
him ui England, but the conspirators were tried by the common law 
And within a very recent penod, the incendiaries who attempted to 
set fire to the Docks at Portsmouth, were tried by the common law 
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* In this country, all the delmquences of soldiers are not triable, as 
m most countries of Europe, by martial lan , but wheie they are 
ordinary offences against the civil peace, they are tried by the common 
law cornfg Tlieiefoie it is totally inaccurate, to state martial law, as 
having any place wliatevei within the realm of G«eat Bntam But 
there is by the providence and wisdom of the Legislatuie, an aimy 
established in this country, of which it is necessaiy to keep up the 
establishment The army being established by the authouty of the 
Legislatuie, it is an indispensable leqmsite of that establishment, that 
there should*be order and discipline kept up m it, and that the persons 
who compose the army, foi all offences m their military capacity, 
should be subject to a tual by their officers That lias induced the 
absolute necessity of a mutiny act, accompanying the army 

This Court (tea militaiy court) being established in this countiy 
by positive law, the proceedings of it, and the lelation m which 
it will stand t« the Courts of Westminster Hall, must depend upon 
the same lules, with all othei courts, which aie instituted, and have 
particular powers given them, and whose acts theiefore, may become 
the subject of application to the Coitits of Westminster Hall, for 
a prohibition Naval Couits Martial, Militaiy Couifcs Maitial, Couits 
of Admnalty, Couits of Puze are all liable to the controlling 
authority, which the Courts of Westminster Hall have, fiom time 
to time, exercised, for the purpose of pieventing them fiom exceed- 
ing the jurisdiction given to them the general giound of prohibition, 
being an excess of jurisdiction, when they assume a power to act in 
matteis not within then cogmzanco 

My’brother Adair justly and coriectly said, that a prohibition 
to prevent the proceedings of a couit maitul, is not to he granted, 
without veiy sufficient giound and due consideiation Not that it is 
not to be granted, because it would be dangerous in all cases to grant 
prohibitions , for it would he undoubtedly dangcious, if theie was a 
facility m applying for prohibitions, and the sentence weie to he 
stopped, for asking it to he further enquired into But m Birch cases 
it is the duty of the court to consider the matfcei fully and deliheiately, 
upon the motion to prohibit, and the court not without great danger, 
take the course m such a case which they have done in otheis, wheio 
there is no danger in the delay, to put the mattei in prohibition, and 
determine it, upon the lecoid 
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But, secondly, as to matteis of war The constable and marshal had a 
double powei, viz 

1 A ministerial power, ali they were two great ordmarf' officers, 
anciently, m the king’s army , the constable being in effect the lung’s 
general, and the marshal was employed m marshalling the king’s army, 
and keeping the list of the officers and soldiers therein, and Ins certificate 
was the tnal of those whose attendance was lecpnsite Vide Littleton, 
§ 102 

Again, 2, the constable and marshal had also a judiciaf power, or a 
court wherein several matters weie determinable as fiisfc, appeals of 
death or murder committed beyond the sea, according to the course of 
the civil law Secondly, the light of prisoners taken m wai Thirdly, 
tlie offences and miscarriages of soldiers contrary to the laws and mles of 
the army for always preparatorily to an actual war, the kings of this 
realm, by advice of the constable, and marshal, weie used to compose a 
book of rules and oideis, foi the due older and discipline of their officers 
and soldiers, together with certain penalties on the offendeis , and this 
was called martial law We have extant m the black hook of the 
admiralty, and elsewhere, several exemplars of such military laws, and 
especially that of the ninth of Richard II composed by the king, with 
the advice of the duke of Lancaster, and others 

But touching the business of martial law, theBe things are to be 
observed, viz 

First, that in truth and reality it is not a law, hut something indulged, 
rather than allowed, as a law , the necessity of government, order and 
discipline in an army, is that only which can give those laws a counten- 
ance, quod emm necessitas cogit defendifc 

Secondly, this indulged law was only to extend to membeis pf the 
army, or to those of the opposite army, and never was so much indulged 
as intended to he executed or exercised upon others , for otheis who weie 
not listed under the army, had no colour or reason to be bound by military 
constitutions, applicable only to the army, whereof they u ere not parts , 
but they were to he ordered and governed accoidmg to the laws to which 
they were subject, though it were a time of war 

Thirdly, that the exercise of martial law, whereby any person should 
lose his life, or member, or liberty, may not be peimitted m time of 
peace, when the king’s couits are open for all persons to leceive justice, 
according to the laws of the land This is m substance declai ed by the 
petition of right, 3 Car 1 wheieby such commissions and maitial law 
were repealed, and declared to he contrary to law and accordingly was 
that famous case of Edmond eail of Kent , who, being token at Pomfiet, 
15 Edw II the king and divers lords proceeded to give sentence of death 
against him, as m a kind of military court by a summary proceeding, 
which judgement was afterwaids, in 1 Edw III reversed m parliament 
And accordingly the judgement was reversed , for martial law, which is 

t 
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lather Indulged than allowed, and that only m eases of necessity, m time 
of open war, is not permitted m time of peace, when the ordinary courts 
of justice aje open m 

"in this military court, court of honour, or court martial, the civil law 
has been’used and allowed m such things ^ belong ^o then jurisdiction, 
as the rule or direction of their proceedings and decisions , so far foith as 
the same is - not controlled by the laws of this kingdom, and those 
customs and usages which have obtained in England, which even in 
matters of honour are m some points derogatory to the civil law But 
this court has long been disused upon great reasons 

{Edle, Hist of the Common Law, pp 34 and 36 ) 

B 

Poi martial law, which is built upon no settled principles, but is 
entirely arbitrary in its decisions, is, as sir Matthew Hale observes, in 
truth and leality no law, but something indulged rather than allowed 
as a law The 1 necessity of ordei and discipline in an aimy is the only 
thing which can give it countenance, and therefore it ought not to be 
permitted in time of peace, when the king’s courts are open for all persons 
to receive justice accordmg to the laws of the land Wheiefore, Thomas 
earl of Lancaster being condemned at Pontefract, 15 Edw II by martial 
law, his attainder was leversed 1 Edw III because it was done in time 
of peace And it is laid down, that if a lieutenant, or other, that hath 
commission of martial authority, doth m time of peace hang or otherwise 
execute any man by colour of martial law, this is murder , for it is against 
Magna Caita And the Petition of Bight enacts, that no soldier Bhall he 
quartered on the subject without Ins own consent , and that no commission 
shall issue to proceed within this land accordmg to martial law And 
whereas, aftei the restoration, king Charles the second kept up about five 
thousand regulai tioops, by his own authonty, for guards and garrisons , 
which king James the second by degrees increased to no less than thirty 
thousand, all paid from his own civil list , it was made one of the aiticles 
of the Bill of Bights, that the raising or keeping a standing army within 
the kingdom m time of peace, unless it be with consent of parliament, is 
against law 

But, as the fashion of keeping standing armies (which was first in- 
troduced by Chailes VII in France, A d 1445) has of late yeais universally 
prevailed over Europe (though some of its potentates, being themselves 
unable to maintain them, are obliged to have recourse to richer powers, 
and receive subsidiary pensions for that purpose) it has also for many 
years past been annually judged necessary by our legislatuie, for the 
safety of the kingdom, the defence of the possessions of the crown of 
Great Britain, and the preservation of the balance of power m Euiope, 
to maintain even in time cf peace a standing body of troops, under the 
command of the crown ; who are, however ipso facto disbanded at the 
expiration of every yeai, unless continued by parliament And it was 
2 a 1 
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enacted by atatute 10 W III c 1 that not more than twelve thousand 
regular forces should be kept on foot m Ireland, though paid at the 
charge of that kingdom which permission is extended by statute 8 Geo 
III c 13 to 16,235 men, m tune of peace 
However expedient the ifiost strict regulations may be iff tune of 
actual wai, yet, in times of profound peace, a little relaxation of military 
rigour would not, one should hope, be productive of much inconvenience 
And upon this principle, though by our standing laws (still remaining 
m force, though not attended to) desertion m time oi war is made felony, 
without benefit of clergy, and the offence is triable by a jury and befoie 
the judges of the common law, yet, by oiu militia laws befofe-mentioned, 
a much lighter punishment is inflicted foi desertion m time of peace 
So, by the Homan law also, desertion in time of war was punished by 
death, but more mildly in. time of tranquillity But oui Mutiny Act 
makes no such distinction for any of the faplts above-mentioned are, 
equally at all tunes, punishable with death itself, if a court martial Bhall 
think proper This discretionary power of the court martial is indeed 
to be guided by the directions of the crown , which, with regard to 
military offences, lias almost an absolute legislative power “His majesty, 
says the act, may form ai tides of war, and constitute coiuts martial, 
with power to try any crime by such articles, and inflict such penalties 
as the articles direct ” A vast and most important truth 1 an unlimited 
power to cieata crimes, and annex to them any punishments, not extending 
to life or limb ! These are indeed forbidden to be inflicted, except for 
crimes declared to be so punishable by this act , which crimes we have 
just enumerated, and, among which, we may observe that any disobedience 
to lawful commands is one Perhaps m some future revision of this act, 
which is m many lespects hastily penned, it may be thought worthy the 
wisdom of parliament to ascertain the limits of military subjection, and 
to enact express articles of war for the government of the army, as w done 
for the government of the navy 

[BlacJcslone, Coromentaiies, I 414 ) 


XXIII 

THE CASE OF WOLFE TONE 
Geo III, 1798 

[Wolfe Tone, a subject of George III , who had taken part in a 
French invasion of Ireland m 1798, was captured on a French man-of- 
war and sentenced by a court-martial in Dublin to be hanged The 
points at issue are very clearly explained m the excerpt “ No more 
splendid assertion of the supremacy of the law can be found than the pro- 
tection of Wolfe Tone by the Irish Bench,” Dicey, LC 290, see the 
whole of ch vm and app xn ] 
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- In tie interval a motion was made m the Court of King’s Bench 
by Mr Curran, on an affidavit of Mi Tone’s fathei, stating that his 
son had been brought before a bench of officers, calling itself a court 
martial, ^md by them sentenced to deaths 

“ I do not pietend to say,” observed Mi Curran® “ that Mi Tone is 
not guilty of the charges of which he was accused , — I piesume the 
officers were honourable men , — but it is stated m the affidavit, as a 
solemn fact, that Mr Tone had no commission under His Majesty, 
and therefore no court martial could have any cognizance of any 
crime imputed to him, while the Court of King’s-bench sat m the 
capacity of the great eiiminal eouit of the land In tunes when war 
was lagmg, when man was opposed to man m the field, couits martial 
might be endured , but ^very law authority is with me, while I stand 
upon this sacred and immutable pimciple of the constitution — that 
maitidl law and ciml law are incompatible , and that the former 
must cease with the existence of the latter This is not the time foi 
aiguing this momentous question My client must appear m this 
court He is cast foi death this day He may be ordeied for execu- 
tion while I address you I call on the Coiut to support the law I 
move foi a Habeas Goipus to be dnected to the piovost marshal of 
the bairacks of Dublin, and Major Sandys to bring up the body of 
Mi Tone 

Lord Chief Justice [Kil warden] — Have a w, it instantly prepared 
Mi Cuiran — My client may die while this writ is piepaiing 
Lord Chief Justice — Mi Shenff, pioceed to the banacks, and 
acquaint the piovost marshal that a wilt is piepaiing to suspend Mr 
Tone’s execution , and see that he be not executed 

[The Court awaited in a state of the utmost agitation, the leturn 
of the Shenff ] 

Mir Sheriff — My loids, I have been at the banacks, in pursuance 
of your order The provost maishal says he must obey Major 
Sandys Major Sandys says he must obey lord Cornwallis 
Mr Curran — Mr Tone’s fathei, my loids, returns, after serving 
the Habeas Corpus he says General Craig will not obey it 

Lord Chief Justice — Mr Shenff, take the body of Tone into 
your custody Take the piovost marshal and Major Sandys into 
custody and show the older of this Court to General Cirng 

Mr Sheriff (who was undeistood to have been refused admittance 
at the barracks) returns -j-I have been at the barracks Mi Tone, 
having cut his throat last night, is not m a condition to be removed 
As to the second pait of your order, I could not meet the parties 
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[A French Emigrant Suigeon, whom General Craig had senlj along 
with the Sheriff, was sworn ] 

Surgeon — I was sent to attend Mr Tone this moiruhg at four 
o’clock, his windpipe was divided I took instant measures to secure 
his life, by closing the wound Theie is no knowing, for four days, 
whether it will he moital His head is now kept in one positron, 
A sentinel is ovei him, to pi event 7m speaking Hib lemoval would 
loll him 

Mi Curran applied for further surgical aid, and for the admission 
of Mr Tone’s friends to him [Refused ] 

Lord Chief Justice — Let a rule be made for suspending the execu- 
tion of Theobald Wolfe Tone, and let it be seived on the proper 
persons ^ 


XXIV 

BURDETT v ABBOT 
51 Geo. III., 1811. 

[Sir Francis Burdett, ip, had published a lettei m Cobbett’e Weekly 
Register which the House of Commons pronounced to be “ a libellous and 
scandalous paper, reflecting on the just privileges of the House,” and 
declared the author to be “ guilty of a breach of privilege ” The Speaker’s 
wanant for Burdett’s arrest was executed with the assistance of soldiers, 
and Burdett was earned off to, and confined m, the Tower of London 
He then brought an action against the Speaker for trespass, thus faising 
the issues (1) whether the House of Commons had power to commit foi 
contempt , (2) whether in. executing such a process for contempt it was 
justifiable to break into a house Lord Chief Justice Ellenboiough’s 
elaborate judgment, many historical points of which aie open to criticism, 
but with winch Bayley and Grove, JJ , concuired, was subsequently con- 
firmed on a writ of error by the Court of Exchequer Chamber and the 
House of Lords See East's Rep xiv 1-163 , Anson, L C l 169 , May, 
P P 47-142 , and cf with the case of The Sheriff of Middlesex, p 388 ] 

The only points winch are immediately piesented by the record for 
our decision are, fiist, Whether the House of Commons has any 
authonty by law to commit m cases of contempt as a bleach of 
privilege 1 Secondly, Wh ether, supposing the House to have such 
an authonty m general, that authonty has been well executed by 
the warrant m question , that is, whether the wairant stated m the 
plea of the defendant discloses a sufficient ground of commitment in 
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Hus instance ? And thirdly, Whether the means which have been used 
foi the execution of the Speaker’s wanant are in law justifiable? The 
subject, as* it seeds to me, cannot properly he branched out and 
dmded*nto moie points In argument ft has indeed been dilated to 
a much wider extent here, and has been conside?ed m much gi eater 
latitude as .a question of controversy elsewhere, than is at all neces- 
sary for the decision of these which aie the only points with which 
we have judicially any concern upon the present occasion The 
citations made upon the fiist aigument from the judgement of Sir 
Orlando Budgeman rather tend to illustrate the character of that 
most eminent judge, by exhibiting the piofundity of his learning, 
and the extent of his industry, than tothiow any matenal hght upon 
the present question A very moderate portion of the learning 
there displayed by him is at all applicable to the present case The 
main point decided, and properly decided, m that case was, that the 
puvilege of Parliament, which exempted members from arrest, did 
* not wholly suspend the right of suit against them durmg the entire 
continuance of the Pailiament, at least so as to prevent the suing 
by original So a gieat part of the learning exhibited upon 
Thorpe’s case theie cited, though properly adveited to as the case 
itself was, beais very little on the question immediately before us 
That case, which is to he found in the lolls of Pailiament, 31 H 6 
Ho 26, 27, 28, decides that a suit commenced against a member 
might proceed to any extent in the time of the vacation of 
Parliament, though not m pailiament time, as it is called Thoipe’s 
case appears to he the earliest applicable to parliamentary privilege , 
for tlie two other cases of an earlier date mentioned by Lord 
Coke in his 4th Institute (24), that of John de Thoreshy, 10 
Ed 3 and of Bogo de Clare 18 Ed 1 , aie shewn by Sir Orlando 
Bndgeman m his judgement, in Benyon v Evelyn, to have no 
propei refeience to the privileges of the members of the House of 
Commons • and indeed, according to this case of Thorpe, as sup- 
posed by Loid Coke, it appears that the exemption from anest was 
not claimed or considered as the peculiar privilege of a member 
of one or of the other House of Parliament, properly as such , but 
as the privilege of a member of the High Court of Pailiament 
generally and the reason of such puvilege, as given by the judges, 
is one which applies equally to the members of both Houses, viz 
“that they may have their fieedom and liberty fieely to intends 
upon Pailiament " Othii cases have been cited, in which the right 
of the subject to sue in matters of parliamentaiy cognizance has 
been m part recognized by the couits The fiist mentioned of these 
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cases, however, that of Thorpe, respects merely the privileges of 
individual membeis, and the moans of their individual protection, 
not the vindictive privileges of the House for offences doife generally 
against the body of the Hou^e, m bleach of the lights and privileges 
of the whole HouCe collectively consideied The other cases next 
mentioned, that of Bogo de Clare, and John de Thoresby, do not 
apply to this question , which is, what acts the House of Commons 
may justifiably do , not where, 01 how, such acts shall he alono 
brought into question As to the fiist point which arises in this case , 
has the House of Commons a right to commit for breach of privi- 
lege 1 It has been argued, that they aie prohibited from imprisoning 
persons by the statute of Magna Charta, and the 28 Ed 3 c 3 
but the provision in Magna Chaitu directed against acts of unauthor- 
ized force, “that no man shall he imprisoned hut by the lawful 
judgement of Ins peers, oi by the law of the land , ” and that of 
the stat 28 Ed 3 “ that no man shall be put out ofi land or tene- 
ment, nor taken oi t mpnsoned, nor disinherited, nor put to death, 
without being brought m to answei by due pi oces s of the law , ” are 
satisfied as far as they relate to this subject, if the lex et consue- 
tudo parhavientt be, as Lord Coke and all the writers on the law 
have held that it is, part of the law of the land m its large and 
extended sonso At what time the two Houses of Parliament, as at 
piesent constituted and distinguished, that is, a3 Loids and Commons, 
first ceased to sit togethei, as ongmally they did, and began to have 
a separate existence, is a matter more of antiquanan curiosity than 
of legal importance The separation of the two Houses seems to 
have taken place as early as the 49 II. 3 about the time of the*oattle 
of Evesham , for I think it is at that period that the first return of 
of “knights, citizens, and bulge sses ” is to he found, and that separa- 
tion was probably effected and previously sanctioned by a formal 
act foi that purposo by the King and Pailiament as ongmally con- 
stituted. At any rate the very fiist subsequent act of the pailiament, 
acting m the two Houses conjointly with the King, opeiated as a 
formal lecogmtion of an antecedently authorized sepaiation of parlia- 
ment into the two Houses in which they then and have since sat 
The privileges which have been since enjoyed, and the functions 
which have been since unifoiinly exeicised, by each branch of the 
legislature, with the knowledge and acquiescence of the other House 
and of the King, must be presumed to he the privileges and functions 
which then, that is, at the very penod of "'their original separation, 
were statutably assigned to each The privileges which belong to 
them seem at all times to have been, and necessarily must he, 
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nnliere|t in them, independent of any precedent • it was necessary 
that they should have the most complete peisonal security, to enable 
them freeiy to meet for the purpose of discharging their important , 
functions, and also that they should have the right of self-piotection 
I do not mean meiely against acts of individual ’'irong, for poor and 
impotent indeed would he the pnvileges of Pailiament, if they 
could not also protect themseh es agamst injuries and affronts offered 
to the aggregate body, which might prevent or impede the full and 
effectual exercise of their parliamentary functions ’Tis an essential 
right necessarily inherent m the supreme legislature of the kingdom, 
and of course as necessanly inherent m the parliament assembled in 
two houses as in one The right of self piotection implies, as a 
consequence, a right to use the necessary means for rendering such 
self -protection effectual ^ Independently, theiefore, of any precedents 
or recognized practice on the subject, such a body must a prion be 
armed wifch,a competent authority to enforce the free and inde- 
pendent exercise of its own proper functions, whatever those functions 
might be On this giound it has been, I believe, very generally 
admitted in aigument, that the House of Commons must be and is 
authorized to remove any immediate obstructions to the due course of 
its own proceedings But this meie power of removing actual im- 
pediments to its proceedmgs would not he sufficient for the purposes 
of its full and efficient piotection . it must also have the power of 
protecting itself from insult and indignity wherever offered, by 
punishing those who offer it Can the High Court of Parliament, 
or either of the two Houses of which it consists, be deemed not to 
possess intrinsically that authority of punishing summarily for con- 
tempts which is acknowledged to belong, and is daily exercised as 
belonging, to every superior court of law, of less dignity undoubtedly 
than itself? And is not the degradation and disparagement of 
the two Houses of parliament in the estimation of the public, by 
contemptuous libels, as much an impediment to their efficient acting 
with regard to the public, as the actual obstruction of an individual 
member by bodily force, m his endeavoiu to lesort to the place 
where pailiament is holdon? And what would it consist with 
the dignity of such bodies, 01 what ib more, with the immediate 
and effectual exeicise of their important functions, that they should 
wait the comparatively tardy result of a prosecution in the ordinary 
course of law, for the vindication of their privilege from wrong and 
insult? The necessity»of the case would, therefore, upon principles 
of natural reason, seem to require that such bodies, constituted for 
such purposes, and exercising such functions as they do, should 
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possess tlie poweis which the history of the earliest times/C shews'’ 
that they have m tact possessed and used It is therefore idle to 
contend, as some have done, that, as the House* of Commons is a, 
body which has began to oxi^fc separately and substantively syice the 
time of legal memoCy, that is, since the return of Richaid the Hirst 
fiom the Holy Land , and that, as they cannot on that account claim 
by prescnption or immemorial custom any power of commitment, 
and that no act of parliament since that time has expressly given it 
to them , theiefoie, it cannot legally belong to them. I am glad 
that nothing of that kind has been advanced m aigumenr upon this 
occasion , but it is impossible not to have heard of its having been 
Uiged elsewheie and on otliei occasions And peihaps moie weight 
has been given to the aiguinent that seems tmbelong to it, from the 
pains that Sir Robeit Atkyns (m his treause in the foim of an 
argument upon the information against William Williams Esq ) has 
taken to answer it For he seems to suppose it necessary, “to sup- 
port the power and pnvilege of the House of Commons, as being 
an essential part of the parliament, to make out agauiBt these mnova- 
tois, (as he calls them,) that the House of Commons has ever been 
part of tho pailiainent, and that it was so long befoie the 49 H 3 
which, as already mentioned, is the date of the first wnt of 
summons foi knights, citizens, and buigesses now extant admitting, 
“that, wheie the beginning of a tiling is known, there can be 
nothing bolonging to it by jy> esenphon" But Selden, I obsoive, 
(Pnv of Pail 713) acknowledges that tlieie had been a gieat 
change m the constitution of Parliament, hut supposes it to have 
happened long befoie 49 H 3 namely, m the time of that Mug’s 
father, King John, (still placing it howevoi in the time of legal 
memoiy,) and he supposes it was done by a law, though the law be 
lost, as many Bolls oj Failiament w eie wheiem those laios weie 
enteied But supposing the separate existence of the House of 
Commons to have began only m the 49 H 3 , or at some other 
period within the time of legal memoiy, the answer to the objection 
is that some statute oi act of supieme national authonty, whatever it 
was, by which the House then began to exist and act, and has smee 
acted, sepaiately, as a distinct bianch of the legislature fiom the 
Loids, and conjointly with the Lords and the King, as a Paihament, 
invested them, as such House, with the antecedent essential privileges 
which belonged to the aggregate body of Parliament, at least to the 
extent in which they have been ever since flenjoyed by that House, 
and of which the subsequent enjoyment is evidence and it would 
only vary tlie form of pi escribing, if any prescription were m sucli 
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6ase n^essaiy, to such an one as the following, namely that from 
time whereof the memory of man is not to the contrary until the 
4:9 H 3 Ull the members of Parliament, by their then name of ’ 
PioeeieaNobiles et Magnates, and since ^he 49 H 3 by their several 
names of Lords spiritual and temporal and of^Kmghls, Citizens, 
and Bu^esses, in parliament assembled, have had and used, and now 
still of light ought to have aud use such and such pnvileges So 
that if the Parliament itself, in any antenoi foi m of its existence, 
be of prescriptive antiquity, about which no reasonable doubt can 
be entertained, the same privileges which were in such antenoi form 
then enjoyed by it may still (if necessaiy so to consider it) be even 
technically prescribed for by Parliament m the very form into which 
it has since resolved f*«elf and now subsists unless, indeed, it can 
he contended with effect, that the legislatuie itself is incompetent to 
vary the precise form m which, in time beyond memoiy, it appeals 
to have existed and acted , a point winch, I presume, few persons 
will he hardy enough to contend for There is no pretence, therefore, 
for treating the privileges of the House of Commons, as some persons 
have tieated them, as things of a novel ongm and constitution, begin- 
ning within time of legal memoiy, and standing upon no authority of 
piescription or statute 

These privileges appear to have been claimed, exercised and 
recognized in numerous precedents almost as early as we can 
distinctly trace the House acting m its separate paihamentaiy 
capacity "Without leferrmg more at large to Thorpe’s case, the 
personal privileges of Parliament are stated m it in these terms , 

“ If ifhy person that is a member of this High Court of Parliament 
be arrested m such case as be not for treason or felony, or surety of 
the peace, or foi a condemnation had befoie the parliament, it is used 
that all such persons shall be released of such arrests, and make an 
attorney, so that they may have their freedom and liberty freely to 
intend e upon the Parliament ” I am awaie that this authority in 
teims relates only to privileges of personal freedom from arrest, and 
not to the vindictive privilege of committing for contempts against 
the whole House But on this latter point, not to incumber the case 
unnecessanly with a vast variety and quantity of mattei, I would 
refer only generally to the case of Feiiers, (very fully reported m 
Crompton’s Jurisdiction of Couits,) Tiewmnaid’s case in Dy 69, 
William Thranwis’ case m 1629, who was committed to the custody 
of the Sergeant at Arms Toi a contempt in woids against the dignity 
of the House, John Wentuoith’s case, of the same kmd, in 1676, 
in D'Ewes’ Journal 244 , and the case of Hall, a member of the 
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House of Commons, m 1580, which is also in D’Ewes’ Journal, front 
page 291 to 298, and which is the hist instance of a libel punished 
by the House In that case Arthur Hall was punislied ,, for a libel 
on the dignity of the Hou&ij, by being committed and expelled , and 
he was also fined f m respect to winch species of punishment, that 
of fining, the House exercised in that instance a power whffih they 
have not since been in the habit of exercisnig, but ceitamly that 
precedent, as far as it goes to the expulsion and imprisonment of a 
member, is fully sustained by moie modem usage He was com- 
mitted for six months, and to be furthei impiisoned till a levocation 
and letraction undei his hand of the slander contained in his hook 
That might perhaps ba considered as an access of jurisdiction, as 
contiary to the general principles of English law • for the courts 
of law cannot commit a person till he le'trac ts or makeB personal 
submission for his offence but as far as the mere infliction of im- 
prisonment goes, it shews at least that the House wer« in the habit 
of committing foi contempts And the sort of libel for which he 
was punished, as it appeared in D’Ewes’ Journal, was not a libel 
upon individual members, but upon the whole paihament 

Without lestmg any longer, however upon these precedents, I 
come with more satisfaction to an authority which cannot be gainsayed 
or questioned, to the legislative lecogmtion of a power m either 
House of Paihament to punish by imprisonment , for that, I think, 
is virtually to be understood from the stat 1 Jac 1 c 13 But 
before I observe upon that statute, I will shoitly advert to a prior 
act of the 4th II 8 made m the case of a Mr, Strode, who was 
imprisoned for something he had done in parliament, and by^vhich 
it was enacted, that “all suits, accusements, condemnations, execu- 
tions, fines, amerciaments, punishments, corrections, grants, charges, 
or impositions put oi had, or hereafter to be put or had unto or 
upon the said R Strode, and to every othei peison or persons afore 
specified iu that paihament, oi that of any parliament that shall be, 
foi any bill speakmg, icasonmg, or declamig of any matter concern- 
ing the pailiamcnt to bo commenced and treated, should be utteily 
void and of none effect" I own I agree with the cogent reasons 
given by Sir Robert Atkyns, (p 56) that this is to be considered 
as a general act, notwithstanding the opinion given to the contrary 
in the case of Mi Holies 3 Char 1 This act, however, only relates 
to the peisonal immunity and protection of the members themselves, 
foi acts done m Paihament or concernmg She same Then comes the 
stat 1 Jac 1 c 13, which, after reciting, that “heretofore doubt 
had been made if any person, being arrested m execution, and by 



BURDETT v ABBOT 


363 


pnvilege of either of the Houses of Parliament set at liberty , whether 
the party at whose suit such execution was pursued, be fox over after 
haired and disabled to sue foitli a new writ of execution m that ' 
case ” ^which shews very clearly, that ^Parliament had been m the 
habit of setting aside or superseding such executions ,) for avoiding 
all fuither doubt and trouble which m like cases may hereafter 
ensue , enacts , “ that the party at whose suit such writ of execution 
was pursued, his executors, etc after such time as the pnvilege of 
that session of parliament, m which such privilege shall be so granted, 
shall ceabe, may sue forth and execute a new writ or writs of execu- 
tion,” etc Is not this an ample xecogmtion of the pnoi exercise 
of an authority by the Houses of Parliament to liberate persons 
entitled to privilege, ^ho were in execution this statute enacting 
however, at the same tihio, that it should not be an answer to the 
further charging him m execution by his creditor, that he had once 
been taken in execution The statute then provides, that from 
thenceforth no sheriff, bailiff, or other officer, from whose arrest or 
custody any such poison so arrested m execution shall be delivered 
by any such pi ivilege, shall be charged or chargeable with or by any 
action whatsoever, foi delivering out of execution any such privileged, 
pei son so as is afoiesaid by such pi ivilege of Pailiarnent set at 
hbeiiy , any law, custom, or pnvilege heretofore to tho contrary 
notwithstanding ” And then follows this proviso, which is very 
material to tho present purpose “Provided always, that this act, 
or anything theicm contained, shall not extend to the diminishing 
of any punishment to be hereafter by censui e m pai hament inflicted 
upon* any person winch shall heroaftei make 01 piocure to he made 
any such arrest as aforesaid ” How by inflicting censui e , the power 
of doing which was thus saved to the Houses of Parliament, as they 
had been before accustomed to oxeicisc it, must be meant, not a 
mere elimination or reproof m words only , but the substantial 
infliction of positive punishment by Paibament upon the offender 
This act, indeed, applies in teims only to the paiticulai case of 
anosts , hut no one can leason so weakly as to suppose, 01 argue so 
nai lowly as to say, that the power of the Houses of Parliament to 
inflict punishment existed and had been exercised only ui that par- 
ticular case I have mentioned this instance, not fioni the necessity 
of the thing m so plain a case, hut because it lias been thrown out 
very confidently, that the pnvilege of the House of Commons stood 
upon no parhamentaiy 'recognition 01 authonty whatsoever here, 
however, is a direct parliamentary recognition of their right to inflict 
punishment by censure m parliament m the one case that is specially 
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mentioned, and it virtually ratifies rvliat had been antecedently dons’ 
by the House *in the way of punishment, of which the usual mode 
appears to have been by lmpiisonment " r * 

Having stated thus much ni the eailier precedents and authorities 
in lespect to the Parliament itself, and their own practice of com- 
mitting for contempts, I come now to a period nearer to our own 
times, and more within our own immediate contemplation and view, 
where the materials for our judgemont aie moie abundant, and the 
sources from which they aie diawn aie in some respect^ more satis- 
factory If any person more than another could be supposed to doubt 
the powei of the House of Commons to commit for contempt , if any 
peison whoevei sat in this place was, more than another, jealous 
of any supposed encioachment upon the ngl/£ of the people, either 
on the part of the Ciown, 01 of either House of Parliament, or less 
favourable in geneial to claims of parliamentary privilege, it was my 
Loid Holt , , 

(The account of the points in Ashby v White is here omitted See p 268,) 

It is impossible foi anything to he more full, explicit, and un- 
qualified, than this language of Loid Holt, m which ho locogmzes a 
power of commitment m the House of Commons for a bleach of the 
pnvilegos of their House and wlmt is said of the House of Commons 
may be understood as said also of the House of Lords , for they are 
one and the same in this respect they are hut the grand council 
of the lealm divided into two different parts, each carrying with it 
this essential power and privilege to piotect itself, which each has 
exercised ever since (and therefore must be presumed collectively to 
have exercised before) their separation 

Prior to Ashby v White, in point of time, was the Eail of 
Shaftesbury’s ease, which was a commitment by the House of Lords 
“ for a high contempt (stated to have been) committed against this 
House ” Two of the judges there thought it was a material ingredient 
m that case, that the sessions duung which tho commitment was 
made was then continuing The Chief Justice Bamsford thought, 
that the Couit ot KB had no junsdiction of the cause , and 
Twisden J , who was absent, communicated by Jones J his opinion, 
that Lord Shaftesbury should he remanded No distinction was taken 
m. that case between the authority of the Lords and that of the 
Commons to commit And notwithstanding the gcneiality of the 
commitment, which was for a high contempt without saying when, 
where, or how committed, it was sustained by this court, and Lord 
Shaftesbury was remanded This case has been referred to by judges 
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m lafceft times as an authority upon the point And in Alexander 
Murrajfs case, the commitment which was by the House of Commons 
fr y an offanee agayist them was in the samo teinis, “foi a high , 
contempf of this House ” Mr Justice WnghL says m that case, 

“ tha\it was agreed on all hands that tlily (the House of Commons) 
have pNfrer to judge of then own privileges It need not appear to 
us what the contempt was , foi if it did appear, we could not judge 
theieof ” , And then he cites Lord Shaftesbury’s case Mr Justice 
Dennison says, “They need not tell us what the contempt was, 
because we Cfennot judge of it ” Mr Justice Foster says, “The law of 
Parliament is pait of the law of the land, and there would he an end of 
all law, if the House of Commons could not commit foi a contempt 
all courts of recoid, <wen the lowest, nmy commit for a contempt 
and Lord Holt, though he differed with the othei judges, yet agieed 
that the House might commit foi a contempt m the face of the 
House ” That statement of Mi Justice Foster certainly lepiesents 
Lord Holt as having narrowed his admission far beyond what he 
appears to have done by Loid Raymond’s report The power of 
committing for contempts is not theie limited by Loid Holt to 
contempts committed m the face of the House I do not know how 
those words got into Wilson’s lepoit, but the leport of Loid Holt's 
own words, as made by Lord Raymond, who heard them, is moie 
hkely to he coriect Upon this case I would obseive, that I agree 
with Wright and Denmson, Justices, m thinking, that it need not 
appear what the contempt was, but I am not prepared to say with 
them, that we could in no case judge of it, or that there might not 
appea* such a cause of commitment as, coming collateially before the 
Court m the way of a justification pleaded to an action of trespass, 
the Court might nob he obliged to consider and to pronounce to be 
defective but it might be a more doubtful question whether, coming 
directly before us, as on a return to a habeas coipus, we could relieve 
the subject from the commitment of the House m any case what- 
ever 

(The account of Biass Crosby’s case is omitted See p 337 ) 

Now to what extent it may he warrantable to mqune into the cause 
of commitment, it is not necessary to pronounce • the commitment 
must always be by a Court of competent junsdiction , and the com- 
petence of the House of Commons to commit foi a contempt and breach 
of privilege cannot he questioned A competence to commit for all 
matters and m all cases has nevei been asserted or pietended to 
on the part of either House of Parliament the House of Commons 


i 
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does not pretend to a general criminal jurisdiction But if thflfjudgep 
before whom those applications were made on writs of haheaW corpus 
r- had felt that the House had no pretence of powej. to commit, or hqd 
seen upon the face of tha letums that they had exercised it an those 
cases extravagantlyf and beyond all hounds of reason and law, -Vould 
they not have been wanting m their duty if they had noHoqlfed mto 
the causes of commitment stated ? Upon this subject I will only 
say that if a commitment appeared to he for a contempt of the House 
of Commons genet ally , I would neither m the case of that Court, or 
of any othei of the superior Courts, inquire fuithei But if it did 
not pt of ess to commit fo i a contempt of the Court committing, but 
a ground of commitment palpably and evidently arbitrary, unjust, 
and contrary to eveiy principle of positive L^w, or national justice, 
I say, that m the case of such commitment, \\i it ever should occui, 
but which I cannot possibly anticipate as evei likely to occur,) we 
must look at it and act upon it aa justice may require Jiom whatever 
Court it may profess to have proceeded 

Thus the matter stands upon the authority of precedents in parlia- 
ment, upon the recognition by statute, upon the continued recognition 
of all the judges, and particularly of Lord Holt, who was one of the 
greatest favourers of the liberties of the people, and as strict an 
advocate for the authority of the common law against the privileges 
of parliament as ever existed . What is theie against it? Is 
it inexpedient that they should have such a power? I have 
already said that a priori, if there were no precedents upon the 
subject, no legislative recognition, no practice or opinions m the Courts 
of law recognizing such an authority, it would still be essentially 
necessary for the Houses of Parliament to have it , indeed that they 
would sink into utter contempt and inefficiency without it Could 
it he expected that they should stand high in the estimation and 
reverence of the people, if, whenever they were insulted, they were 
obliged to await the compaiatively slow proceedings of the ordinary 
couise of law for then redress? That the Speaker with his mace 
should be under the necessity of going before a grand jury to prefer 
a hill of indictment fur the insult offeied to the House? They 
certainly must have the power of self-vindication and self-protection 
m their own hands , and if there he any authenticity in the recorded 
precedents of Parliament, any force in the recognition of the legisla- 
ture, and in the decisions of the Courts of law, they have such 
power i 

Assuming then that the House has the power of commitment, 
the next point ia whether it has been well exercised by the warrant 
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in question But if it be clear, as it is, that this was a matter 
which the House were competent to decide both as to the fact and 
tlje effect cf the gublication , then by analogy to the judgement 
of a Coq^t of law, (and the judgements of eithei House of Parliament 
cannJtt with piopnety be put upon a footing les^ authoiitatrvo than 
those cn^the ordinary Courts of law,) the House must be considered 
as having decided both, as far as reBpects any question thereupon 
which may arise in othei Courts 

Supposing then a power of commitment for breach of privilege to 
exist m the’House, and that the warrant itself discloses a sufficient 
ground of commitment, and an order to their officer to execute it, 
the justification for the persons acting under it is made out, unless 
any unjustifiable mean^appear to have been afterwards used to carry 
the warrant into execution And that bungs me to the last point 
to be considered, whethei the means which appear to have been used 
on this occasion for the execution of the Speaker’s ^warrant were 
justifiable 1 Aud that depends upon the single question, Whether, 
after notice given by the Sergeant at Aims of the purpose of his 
coming to the plaintiff's house, and the nature of the warrant he 
came to execute, and aftei a request, made by him, that the outer 
door might be opened to him, which was not complied with., he was 
authorized to break into the House for the purpose of airesting the 
plaintiff, and carrying the warrant into full execution 1 There- 
fore upon authorities the most unquestionable this point also has 
been settled, that where an injury to the public has been committed 
in the shape of an msult to any of the Courts of justice, on which 
process of contempt is issued, the officer charged with the execution 
of such process may bieak open doors if necessary in order to 
execute it Aud therefoie, upon these authonties, I conceive myself 
justified in saying, that all the points essential to be maintained in 
order to sustain the defendant’s justification upon this record are 
made out First, it is made out that the powei of the House of 
Commons to commit for contempt stands upon the ground of reason 
and necessity independent of any positive authorities on the subject 
but it is also made out by the evidence of usage and practice, by 
legislative sanction and lecogmtion, and by the judgements of the 
Couits of law, m a long course of well-established piecedenfcs and 
authorities 2dly, That the resolution of the House, that the 
plaintiff had been guilty of a breach of its privileges, and that the 
older made for his commitment for that offence, weie m conformity 
to then power that the warrant issued by the Speakei in this case, 
which warrant itself embiaces the resolution and order of the House, 

1 
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was made m the due execution of then order and that the mode of 
executing that warrant in this case, by breaking the house, if. ter due 
notification and demand of admittance without effect, iSojustifiabJ,e, 
upon the giound of its being an execution for a process of <^pntempt, 
to which the personal privilege of the individual m respect yro his 
door must give way for the public good Under these circumstances, 
wrthout the least paiticlo of doubt upon my mind, I am clearly of 
opinion that there must be a judgement for the defendant. 

(From Lord Ellenborough’s judgment, East’s Reports, xiv 132 et seq ) 

<*9 
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THE CASE OE SIE FKANCIS BUKDETT 
60 George III., 1820 

[This was a trial for seditious libel On August 22, 1819, Sir F, 
Burdett, m p , addressed a letter from Leicestershire to the electors of 
Westminster, whom he represented in Parliament, commenting with 
great severity on the conduct of the authorities m dispersing a meeting 
held on August 19, m S Petei’s Field, Manchester and the government 
prosecuted him for the expiessions used m that letter The case was 
tried at the Spring Assizes at Leicester before Best, J , on Mtucli 20, 1820, 
when the jury found Buidett guilty Subsequently a motion was made 
in the King’s Bencli before Abbot, 0 J , and Best, Holroyd, and Bayley, 
JJ , for a new trial, but the court, after elaborate judgments, refused to 
grant it, and Burdett was sentenced to a fine of £2,000 and imprisonment 
for three months The excerpts are intended to illustrate the interpreta- 
tion of seditious libel given by the judges, particularly with reference to 
“ Fox’ Libel Act ” See for the whole tual S T (NS)i 1-170] 

The question is not, nor ever can be (if the liberty of the piess is 
to be supported), whethei that which has been written be true or 
false ; because then a man meaning honestly might be convicted for 
stating an untruth It is not the tiuth or falsehood that makes 
a libel, but the temper with which it is published, and another 
ground on which the truth oi falsehood cannot be mquiied into 
is this because whethei it be true or false no man ought to charge 
another with cume That would make the liberty of the press 
inconsistent with another liberty equally dear to an Englishman — his 
character, No man’s character is to be taken from him by attacks 
m newspapers or any publication whatever If they do what is 
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wrong, iyou were properly told by the learned counsel m the outset, 
tbe coijfts of justice are open to bung them to punishment It is on 
these gioimds I lefused the evidence , 1 because accoulmg to the law 
of the ]$nd it is not admissible Gentlemen, there is another point 
touc&gd on, and that is the question of mtentifn Gentlemen, in- 
tention^ qndoubtedly a matter of importance m the inquiry , but 
whether a man intends to publish a libel 01 not 19 not to be collected 
from declarations and acts of anothei time, but from the paper itself, 
unless the defendant is in a condition to repel by evidence the 
niferenee inlbiediately arising fiom the paper The defendant has 
given yon m his speech his notions of how that might he done. 
Suppose the paper libellous , yet if he had shown after he had 
written it he endeavored to stop the publication, that would lepel 
tbe libellous intention "tOr suppose, as m the other case, the cose of 
the Seven Bishops, wheie it was chaiged to be a malicious libel, the 
defendant coqjd prove it was not published by a man intruding his 
opinions upon the public, hut it was a petition addiessed by lnm to 
his Sovereign on a subject on which he was called on to advise 
This is the way mtention is to be inquired into It is to be collected 
fiom facta connected with the publication, and not by wbat the 
defendant is pioved to have said at another time 
Gentlemen, with respect to Locke I quite agree with the observa- 
tion that has been made , and if when you come by-and-by to attend 
to this libel, you think tins paper was written with the same pure 
spirit and intention with which the invaluable and immortal works 
of that writei were written, it is no libel, because they are pioteeted 
by tha tiue liberty of the press, winch is nothing moie than this — 
it is said without the liberty of the press a free Government cannot 
be supported — the libeity of tbe press is this, that you may com- 
municate any information that you think proper to communicate 
by print, that you may point out to the Government then eirors, 
and endeavour to convince them their system of policy is wrong, and 
attended with disadvantage to the country, and that another system 
of politics would be attended with, benefit It is from such writings 
that the leligion of this country has been purified , it is by writings 
of that spirit the Constitution has been brought to the perfection 
it now has And, therefore, God foibid that I should uttei a 
sentence to show that a man, speaking with that respect winch he 
ought to speak with of established institutions, may not show some 
reform may be necessary, bi that the military ought not to be used m 
the manner in which they are . . 

1 % e 1 elating to what had taken, place at the Manchester meeting 
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Gentlemen, lieie (m a passage quoted from the alleged libel) there 
is nothing directly chaiged, hut theie is a great deal insinuated 

“ ’Tis true James could not inflict the torture on his soldiers*— 
could not teai the living flesh fiom their bones with a c^l-o’ nine- 
tails — could not fiay them <, alive ” & 

Insinuating, undoubtedly, that it may and can be d^ae now 
Will any man tell me that is temperate discussion 1 Will any man 
tell me that a thing more pregnant with mischief could he published 1 
Do not suppose I think the Government rests on the army, — it lests 
on the affections of the people And I believe it will tfe a long time 
befoie any set of persons can so far detach the people from the 
Government os to lander it insecure But, although the Govern- 
ment is secure, when msuirections take placcy’the soldiers are wanted 
to assist the magistrates Theiefoie, at a fnoment like this, to put 
them m mind of circumstances likely to paralyse them in the dis- 
chaige of their duty, is the most dangeious libel „that could be 
cnculated It was published — it would find its way into the hands 
of the soldiers as well aa into the hands of gentlemen , and to-day we 
are told that the same soldiers that fought for Ceesar abroad destroyed 
the liberties of their country They fought abroad to establish a 
domination m a foreign land The British army has been used 
for no such purpose It has fought foi the establishment of our 
nation, and on all these occasions it is known that the discipline 
which exists m that army has not destroyed its spirit It is, thank 
God, what it was, still, and they will meet again with the same 
spirit when called on on a future occasion, and I hope and trust, 
whether men mean it or not, no man will be able to lender a British 
soldiei other than he is, one of the most lespectable The passage 
concludes with a piofanation of the words used by Nelson immedi- 
ately before the battle of Tiafalgar, “ Be this as it may, our duty is 
to meet, and England expects eveiy man to do his duty " Gentle- 
men, I have no hesitation in declaring this a libel Is it a calm 
appeal to the judgement of the people, oi a most inflammatory paper 
addressed to the passions of those ivhose passions aie most likely to 
be acted upon ! 

(From the charge of Best, J , to the jury m the fust trial ) 

Anothei point on which the motion for a new tnal was made was, 
that I took upon myself to lay down the law to the jury as to the 
libel, and that since the statute 32 Geo 3 c 60 1 I was not 
warranted m so doing I told the jury that they were to consider 

1 “Fox’ Libel Aot” (see p 156) 
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whether the paper was published with the intent charged in the 
mformaiion, and that if they thought it was published with that 
intent, I was of opinion that it was a libol 1, howevci, added that 
they^wc*e to decide whethei they would adop| my opinion In 
j forming their opinion on the question of libel, I told the jury that 
they wel% to consider whether the paper contained a sober addiess to 
the leason of mankind, 01 whethei it was an appeal to their passions, 
calculated to incite them to acts of violence and outiage If it u as 
of the foimer description, it wa9 not a libel , if of the latter descrip- 
tion, it was * It must not be supposed that the statute of Geoige the 
Third made the question of hbel a question of fact If it had, 
instead of removing an anomaly it would have created one Libel 
is a question of law, alH the judge is the judge of the law m libel as 
m all other cases, the juty having the power of acting agreeably to 
his statement of the law 01 not All that the statute does is to 
prevent the question from being left to the juiy m the nairow way 
in which it was left befoie that time The jury weie then only to 
find the fact of the publication, and the tiuth ot the innuendoes , for 
the judges used to tell them that the intent was an mfeieneo of law, 
to he drawn from the papei, with which the juiy had nothing to do 
The Legislature has said that that is not so, but that the whole easo 
is to he left to the jury But the judges are m expiess terms 
dnected to lay down the law as in other cases In all cases the jury 
may find a general verdict, they do so m cases of muidor and 
tieason, hut there the judge tells them what is the law, though they 
may find agamst lnm, unless they aio satisfied with Ins opinion 
And this is plain from the words of the statute 1 

My opinion of the liheity of the pi ess is, that every man ought to 
he permitted to instiuct Ins fellow subjects , that every man may 
fearlessly advance any new doctrines, provided he does so with proper 
respect to the lehgion and Government of the country , that he may 
point out enors m the measures of public men , hut he must not 
impute criminal conduct to them The libeity of the piess cannot 
be carried to this extent without violating anotliei equally sacred 
right, namely, the right of character This light can only be attacked 
m a court of justice, where the party attacked has a fan oppoituiuty 
of defending himself. Where vitupciation begins, the libeity of the 
press ends This maxim was acted upon by the gieatest states of 
antiquity In our country, the liberty of the press allows us to 
persuade men to use their constitutional influence ovei their represen- 
tatives to obtain in the regulai parliamentary mannei a ledress of leal 
f 1 “ Fox’ Libel Act" (see p 156) 
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XXVI 

THE CASESr OF %HE BRISTOL RIOTS, 1831-2" 

[On October 29, 30, 31, 1831, theie had been note at Bub^I, and a 
special Commission was sent down to try the prisoners concerned m these 
riots The vauouB trials tarnished Borne very important rulings from the 
Bench on the natiue of Riot, and the legal idations of the subject to the 
executive. See ST (N S ) m 2-567 , Bloom, C L 521-796 , Dicey, L C, 
passim ] 

I 

The law of England hath, aecoidmgly, m proportion to the danger 
which it attaches to riotous and disorderly meetings of the people, 
made an ample provision for preventing such offences, and for the 
prompt and effectual suppression of them when they,anse In 
the first place by the common law, every private person may lawfully 
endeavour, of his own authority, and without any warrant or sanction 
of the magistrate to suppress a not by every means in his power. 
He may disperse, or assist m dispersing, those who are assembled, 
he may stay those who are engaged in it from executing their 
puipose , he may stop and prevent otheis whom he shall see coming 
up with the rest , and not only has he the authority, hut it is his 
bounden duty, as a good subject of the King to peiform this to the 
utmost of his ability If the not be general and dangerous, he may 
arm himself against the cvildoeis, to keep the peace Such was the 
opinion ot all the judges of England in the time of Queen Elizabeth, 
m a case called ‘the Case of Armes,’ (Popliam’s Rep 121) although 
the judges add that it would be more discreet for everyone m such 
a case to attend and be assistant to the justices, shenffs, or other 
ministers of the King, in the doing of it 

It would undoubtedly be more advisable so to do , for the presence 
and authority of the magistiate would lestrain the proceedings to 
such extremities, until the danger was sufficiently immediate, or until 
some felony was eithei committed, or could not be prevented without 
locoui'se to arms , and at all events, the assistance given by men who 
act m suboulumtion and concert with the civil magistrate, will be 
more effectual to attain the object pioposed, than any efforts, however 
well intended, of separated and disunited individuals But if the 
occasion demands immediate action, and nt> oppoitunity is given for 
procuring the advice or sanction of the magistrate, it is the duty of 
eveiy subject to act for himself, and upon his own responsibility, 
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m suppressing a riotous and tumultuous assembly , and he may be 
assured^that whatever is honestly done by him m the execution of 
that object* will be, supported and justified by the Common Law 
And^whjJst I am stating the obligation imposed by the law on every 
subject of the realm, I wish to observeOthat the' law acknowledges 
no distinction m this respect between the soldier and the private 
citizen The soldier is still a citizen, lying under the same obliga- 
tion, and invested with the same authority, to preserve the peace of 
the King, as any other subject If the one is hound to attend the 
call of the ciVil magistrate, so also is the other , if the one may inter- 
fere for that purpose, when the occasion demands it, without the 
requisition of the magistrate, so may the other too, if the one may 
employ arms for thafc*puipose, when arms are necessary, the soldier 
may do the same Undoubtedly, the same exercise of discretion 
which requires the private subject to act in subordination to, and 
in aid of, the, magistrate ought to opeiate m a still stronger degree 
with a military force But where the danger is pressing and im- 
mediate, where a felony lias actually been committed, 01 cannot 
otherwise he prevented, and from the cucumstances of the case no 
opportunity is offered of obtaining a requisition fiom the proper 
authorities, the military subjects of the King, like his civil subjects, 
not only may, but are bound, to do their utmost, of their own 
authority, to prevent the perpetiation of outrage, to put down not 
and tumult, and to preserve the lives and property of the people 
Gentlemen, still further, by the Common Law, not only is each 
subject bound to exert himself to the utmost, hut every shenff, 
consflhble, and other peace officer is called upon to do all that in 
them lies for the suppression of riot, and each has authority to com- 
mand all other subjects of the King to assist them in the undertaking 
By an early statute, which is still m force (the 13 Hen 4 c 7), any 
two justices, together with the sheriff or under-slieriff of the county, 
shall come with the power of the county, if need be, to arrest any 
rioters, and shall arrest them , and they have power to record that 
which they see done m their piesence against the law, by which 
record the offenders shall he convicted, and may afterwards be 
brought to punishment And here I most distinctly observe that 
it is not left to the choice or will of the subject, as some have 
enoneously supposed, to attend oi not to attend to the call of the 
magistrate, as they think proper , hut every man is bound, when 
called upon, under paifi of fine or imprisonment, to yield a leady 
and implicit obedience to the call of the magistrate, and to do his 
utmost in assisting him to suppiess any tumultuous assembly, for 
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m the succeeding reign another statute was passed, which enacts thair 
the King’s hego people, being sufficient to travel in the counties 
where such routs, assemblies, or riots bo, shall be assistant to the 
justices, commissioners, sheriffs, and other officers upon r^jsonable 
warning . to n£e with them in aid to resist such liots, routs, and 
assemblies, on pain of imprisonment, and to make fine ransom 
to the king (2 Hen V st. 1 c 8) In later times the course 
has been for the magistrate, on occasion of actual not and confusion, 
to call in the aid of such persons as he thought necessary, and to 
swear them as special constables And m order to prevent any 
doubt, if doubt could exist, as to his power to command their assist- 
ance by way of precaution, the statute 1 Geo 4 e 37, and since that 
has beon repealed by the still more recent Aci* of 1 and 2 Will 4 
c, 41, the statute last leferred to has invented the magistrate with 
that power in dnect and express terms, when tumult, riot, or 
felony, was only likely to take place, or might reasonably he appre- 
hended Again, that this call of the magistrate is compulsory, and 
not left to the choice of the party to obey or not, appears from the 
express enactment m the latter Act, that, if he disobeys, unless 
legally exempted, he is liable to the penalties and punishments therein 
specified 

But the most important provision of the law foi the suppression 
of riots is to bo found m the statute 1 Geo 3 st 2, c 5 by which 
it is enacted (Heie follow the mam clauses of “ the Biot Act ” 1 ) 

Such aie the different piovisions of the law of England foi 
the putting down of tumultuaiy meetings, and it is not too much to 
affirm that if the means provided by the law are promptly r and 
judicially enforced by the magistrate, and honestly seconded by the 
co operation of Ins fellow-subjects, very few and rare would be the 
instances in which tumultuous assemblages of the people would be 
able to hold defiance to the laws 

(From the chaige of Tmdal, C J , head of the Special Commission, to the 
grand jury, S T. (N S ), m 4-7 ) 


II 

You will take into coiiSKleiation the circumstances in which a man 
is placed lie is hound to hit the exact line between an excess and 
what is sufficient in point of law he is hound to do it the 
law requires that, whether a man seeks an office or is compelled to 
accept it, he should do his best A m£n is hound by law to 
do his duty, and you are to considei whether he has done his duty or 

1 See p 113 
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•not Has the defendant done all that he knew was m Ins power 
to suppress the riots, that could reasonably he expected from a man 
of honesty, and oikbnary prudence and activity, under the cncum- * 
stances #n which he was placed 1 Did he ujp those means that 
the law requires to assemble a sufficient ?orce to pievent the mischief 
that an hpnest man ought to have done, by Ins own peisonal excrtionl 
. I lay down to you as the general duty of justices as to riots, 
they are to keep the peace and to pursue and arrest rioters, and 
to enable them to do that they aie empowered to call upon the 
King’s subjects to aid them m suppressing riots when they shall 
be reasonably required Therefore in the case of not, the Common 
Law obligation upon a justice is to call upon the King’s subjects 
to aid him in suppressing the not You will have to consider 

whether that has been d$ne upon this occasion , 

(From the charge of Littledale, J, to the juiy in Rex v Ihnnaj (the 
Mayor of Bristol) Pmney, it should be noted, was clmiged with wilful 
neglect of his duty as magwtiate, to suppress, oi aid in suppiessmg, the 
not in question The trial took place m the Court of King’s Bench, 
Octobei 25, 1832, and the jury brought m a verdict of Not Guilty ) 

III 

It appeals from the evidence of Mr Stallwood that the proclama- 
tion contained in the Riot Act was not read Now, a riot is not 
the less a riot nor an illegal meeting the less an illegal mooting 
because the proclamation of the Kiot Act lias not boon read, the 
effect of that proclamation being to make the parties guilty of a 
capital offence, if thoy do not disperse within an hour , but, if 
that proclamation be not read, the common law offence remains, 
and it is a misdemeanour, and all magistiates, constables and even 
pnvate individuals are justified in dispersing the offenders , and 
if they cannot otherwise succeed in doing so, they may use 
force 

(From the charge to the juiy of Gaselee, J , in Rex v Naucy, July 4, 

1833 S.T (NS), m pp 065,566 ) 

IV 

(As a supplement to the rulings m the tascs aiming out of tin Buslol 
Riots, the salient passages fiom the Report on the Fcalheistono Riots m 
1893 are heie cited, because they express with gmat cleaimma and force the 
law relating to the subject )• 

We pass next to the consideration of the all-mipoitant question 
whether the conduct of the tioops in filing on the crowd was justih- 
1 
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able, and it becomes essential for the sake of clearness to state" 
succinctly what is the law which bears upon the subject j^>y the 
law of this country everyone is bound to aid lndhe suppression of 
riotous assemblies f The degree of force however which mayfbe law- 
fully used in their suppression depends on the nature of each not, foi 
the force used must always be moderated and proportioned tp the cir- 
cumstances of the case and to the end to he attained 

The taking of life can only be justified by the necessity for protect- 
ing persons or property against various forms of violent crime, or by 
the necessity of dispeismg a riotous crowd which ib dan^eious unless 
dispersed, or m the cose of poisons whose conduct has become feloni- 
ous through disobedience to the provisions of the Kiot Act, and who 
resist the attempt to disperse or apprehend thenf The necessary 
prevention of such outiage on person or prop^ty justifies the guardians 
of the peace in the employment against a notous ciowd of oven 
deadly weapons Ofliccis and soldiers are under no special pnvileges 
and subject to no special responsibilities as regards this principle of 
the law A soldier for the purpose of establishing civil order ib only 
a citizen armed m a particular manner He cannot because he is a 
soldier excuse himself if without necessity he takes human life The 
duty of magistrates and peace officers to summon or to abstain fiom 
summoning the assistance of the military depends in like manner on 
the necessities of the case A soldier can only act by using his arms 
The weapons he carnes arc deadly They cannot be employed at all 
without danger to life and limb, and in these days of improved rifl.es 
and perfected ammunition without soino danger of injuring distant and 
possibly innocent bystanders To call for assistance against fioters 
from those who can only interpose undei such grave conditions ought, 
of coiuse, to be the last expedient of the civil authorities But when 
the call foi help is made, and a necessity for assistance fiom the 
military has arisen, to lefuse such assistance is in law a misdemeanour 
The whole action of the military when called m ought, from first 
to last, to be based on the principle of doing, and doing without fear, 
that which is absolutely necessaiy to pi event serious cume, and of 
exeicising all caie and skill with regard to what is done Ho set 
of rules exists which governs eveiy instance or defines beforehand 
eveiy contingency that may arise One salutaiy piactice is that a 
magistrate should accompany the tioops The piesence of a magis- 
trate on such occasions, though not a legal obligation, is a matter of 
the highest importance The military come, it may be, from a 
distance They know nothmg, probably of the locality, oi of the 
special circumstances They find themselves introduced suddenly on 
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*a field of action, and they need the council of the local justice, who 
is pre^imably familiar with the details of the case But, although 
the magistrate’s presence is of the highest value and importance, his 
abs«nce»does not alter the duty of the soldier, nor*ought it to paialyse 
his conduct, hut only to lendei him doubly careful as to the proper 
steps to Ije -taken Ho officer is justified by English law in standing 
by and allowing felonious outrage to he committed merely because of 
a magistrate’s absence 

- The question whethei, on any occasion, the moment has come for 
firing upon a mob of noteis, depends, as we have said, on the 
necessities of the case Such firing to be lawful, must be 
necessary to stop 01 prevent such serious and violent dime as we 
have alluded to , anfl it must be conducted without recklessness or 
negligence When the fteed is cleai, the soldier’s duty is to fire with 
all reasonable caution, so as to produce no fiuther injury than what 
is absolutely wanted for the purpose of protecting poison or pioperty 
An older from the magistrate who is picsent is required by military 
regulations, and wisdom and discretion are entirely m favoui of the 
observance of such a practice But the order of the magistrate has 
at law no legal effect Its presence does not justify the filing if the 
magistrate is wrong Its absence does not excuse the officer foi 
declining to fire when the necessity exists 

With the above doctrines of English law the Riot Act does not 
interfere Its effect is only to make the failure of a crowd to disperse 
for a whole houi after the pioclamation has been read a felony, and 
on this giound to nffoid statutory justification for dispeismg a felonious 
assemblage, even at the risk of taking life In the case of the Ackton 
Ilall Colliery, an hour had not elapsed aftei what is populaily called 
the reading of the Riot Act, before the militaiy fixed Ho justifica- 
tion foi then firing can therefoie he rested upon the piovisions of the 
Riot Act itself, the fiuther consideration of which may indeed he 
here dismissed from the case But the fact that an hour had not 
expired since its reading did not incapacitate the troops from acting 
when an outrage had to be prevented All their common law duty 
as citizens and soldieis remained m full foice The justification of 
captain Barker and Ins men must stand 01 fall entncly by the common 
law Was what they did necessary, and no moie than was necessaiy, 
to put a stop to 01 prevent felonious crime 1 In doing it did they 
exeicise all oidmaiy skill and caution, so as to do no moie haim 
than could be reasonably avoided 1 If these two conditions are made 
out, the fact that innocent people have suffered does not involve the 
troops m leg^l responsibility A guilty ungleadei who under such 
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conditions is shot dead, dies by justifiable homicide An innocent " 
person killed under such conditions, the where no negligence has 
♦ occurred, dies by an accidental death The legal, reason ra not that 
tho innocent person ^ias to thank himself for what has happened, Jo r 
it is conceivable (though ncft often hkely) that he may have been 
unconscious of any dangei and innocent of all imprudence The 
reason is that the soldier who fired has done nothing except what was 
Ins stnct legal duty 

The Repoit was signed by (Lord Justice) Bowen 

Albert K Rollit 
R B Haldane 

(Pailmmentary Papers, c 7234, December 6, 1893) 


XXVII 

STOCKDALE v HANSARD 
2 Victona, 1839 

[This was an action, or series of actions, m which the plaintiff, John 
Joseph Stockdale, sued Messis Hansard, the punters to the House of 
Commons, for libels contained in Parliamentary Papeis, vis “Reports 
of the Inspectoi of Prisons of Great Bntam ’’ The defendant, represented 
by the Attorney-Geneial at the request of the House, pleaded the previous 
authority and ordei of the House of Commons for the publication, and 
a resolution of the House (aftei action brought) declaring its poW&i to 
authorise the publication of such of its reports, notes, and proceedings 
as it should deem necessary or conducive to the public intei est The 
action for libel was tried before Lonl Denman, C J , and a special juiy 
on Febiuary 7, 1837, and resulted m a verdict for the plaintiff The 
second action arose out of a demuuei which was argued befoie Lord 
Denman, C J,, and Justices Littledale, Paterson, and Coleridge on April 
23, 24, 25, May 28 and 31, and judgment was given on May 31, 1837 
The court held that (1) it had jurisdiction to mqiure into the existence 
and extent of tho privilege or power alleged m the plea , (2) the resolution 
and declaration of the House of Commons did not pievont the coiut 
fiom such lnqimy, (3) the privileges of the House did not include the 
power to authorise tlic publication of the libel to the general public 
as distinguished fiom the 11101111 ) 011 . oi the House, (1) declarations of 
the House of its owu pn\ lieges ought to be .-treated with all possible 
respect as authorities, but were not conclusive Judgment was accordingly 
given for the plaintiff, Stockdale The extracts given aie (a) the lesolu- 
tions oi the House of Commons in question , and (b) pas^ges from the 
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• Judge’s decision illustiative of the view taken by the court The other 
three actions which arose out of this ate of purely technical interest 
fun ri^ioit ot all five actions will be found m State Tnals (New ■* 
Senes), 111 pp 723* et seq As a result of the judicial decisions an Act 
of Parliament was passed (3 and 4 Viet c f>), m virftie of which in respect 
of publications ordered by either House of Parliament any person may 
produce before a court ot la" n ccitihcate from the Lord Chancellor 
or the Speaker of the House of Commons that the publication was under 
the authority of the IIousi of Louis oi House of Commons, and bucIi 
court shall then stay all pioci ednigs For the whole question see Anson, 
LC i pp K9-177, Ei shiv May, C II n , Pouitt, UUG l 584-596, 
Bioot/i,CL 87G-983,] 

RESOLUTIONS OF THE HOUSE OF COMMONS 

Resolved, That tho jlbwer of publishing such of ita leports, notes 
and proceedings as it shall deem necessary or conducive to the public 
interests is mi essential incident to the constitutional function of 
Parliament, mole especially of this House, as the representative 
portion of it 

Resolved, That by the law and piivdogn of Pnhamcnt, this House 
lias the sole and exclusive junsdiclmn to dt tcimine upon the existence 
and extent of its privileges, and that the institution oi prosecution 
of any action, suit, or other proceeding, for the purpose of bringing 
them into discussion or decision, bcfoio any couit oi tribunal else- 
where than m Parliament is a high lu each of such privilege, and 
rondeis all parties concerned therein amenable to its just displeasure 
and to the punishment consequent thereon 

Resolved, That for any court oi ti ibunal to assume to decide upon 
matters of puvilege inconsistent "ith the deteimmation of either 
House of Parliament theieon is contmry to the law of Paihament, 
and is a breach and contempt of the privileges of Parliament 

(OJ May 31, 1837, xcn 419) 

Lord Denman, 0 J This was an action foi a publication defam- 
ing the plaintiff’s charactei, by imputing that lie had published an 
obscene libel The plea was that the inspectors ot pnsons made 
a lepoit to the Secretary of Statu, in which impioper books were 
said to he peinntted in tho prison of Newgate , that the Couit of 
Aldermen wiote an answer to that pait of the icpoit, and the 
inspectors replied repeating tho statements, and adding that the 
improper books were published by tho plaintiff That all these 
documents weie printed by and undei orders fioni the House of 

Commons, who had cotoe to a resolution to publish and sell all 

* 

♦ 
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the papers they should print foi the use of the Members, and who* 
also resolved, declaied, and adjudged that the power of punishing 
r such of their reports, votes, and pioeeedmg as they, though freonducrwe 
to the public interest, is an essential incident to the due peifjnmqnce 
of the functions of Parliament, moie especially, etc The plea, it 
is. contended, establishes a good defence to the action oi^ various 
grounds 

1 The grievance complained of appears to be an act done by order 

of the House of Commons, a court superior to any court of law, and 
none of whose proceedings are to be questioned m an/ 1 way This 
principle the learned counsel foi the defendant repeatedly avowed 
in his long and laboured aigument , but it does not appear to be put 
forward in its simple ternis m the report thatf was published by a 
former House of Commons « 

It is a claim for an aibitiaiy power to authorise the commission 
for any act whatevei on behalf of a body which in tjie same aigu- 
ment is admitted not to be the supreme power m the State 

The supremacy of Parliament, the foundation upon which the claim 
is made to rest, appeals to me to completely overturn it, because the 
House of Commons is not the Parliament, but only a co-ordinate and 
component part of the Parliament That sovereign power can make 
or unmake the laws, but the concurrence of the three legislative 
estates is necessary the resolution of any one of them cannot alter 
the law or place anyone beyond its control The proposition, is, 
tbeiefore, wholly untenable, and abhorrent to the first principles of the 
constitution of England 

2 The next defence involved in. this plea is that the defefidant 
committed the grievance by order of the House of Commons m a 
case of puvilege, and that each House of Parliament is the sole 
judge of its own pnvileges This last proposition requires to be first 
considered For, if the Attorney General was light m contending, as 
he did more than once in express terms, that the House of Commons, 
by claiming anything as its privilege thereby makes it a matter of 
privilege, and also that its own decision upon its own claim is binding 
and conclusive, then plainly this court cannot proceed m any inquiry 
into the matter, and has nothmg eke to do but declare the claim well 
founded because it has been made 

This is the form in which I undoistand the committee of a late 
House of Commons to have asserted the pnvdeges of both Houses of 
Parliament, and we are mfoimed that a laige majonty of that House 
adopted the assertion It is not without the utmost respect and 
deference that I proceed to examine what has been promulgated by 
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*such high authority most willingly would I decline to entei upon an 
enquiry which may lead to my difieung fiom that gioat and powerful 
a^semnly • But w^ien one of my fellow subjects presents himself 
before ^ie in this Court demandmg justice foi aji injury, it is not at 
my option to grant or withhold rediess*, I am bound to affoid it if 
the law declaies him entitled to it I must then ascertain how tl>e 
law stands, and, whatever defence may be made for the wrongdoer, I 
must examine its validity The learned counsel for the defendant 
contends for his legal right to he protected against all consequences of 
acting undei*an order issued by the House of Commons m conformity 
■with what that House asserts to be its privilege noi can I avoid then 
the question whether the defendant possesses that legal right or not 

Parliament is said* to he supreme , I must fully acknowledge its 
supremacy It follows, yien, as before observed, that neither branch 
of it is supreme when acting by itself It is also said that the 
privilege of each House is the pnvilege of the whole Parliament 
For one sense I agiee to this, because whatever impedes the pioper 
action of either impedes those functions which are necessary for the 
performance of then joint duties All the essential pints of a 
machine must he m ordei befoie it can woik at all But it by no 
means follows that the opinion that either House may entertain of 
the extent of its own privileges is conoct, or its declaration of them 
binding In the course of the argument the pnvileges of the 
Commons were said to belong to them foi then protection against 
encroachment by the Lords The fact of an attempt at encroaching 
may then he imagined, and we must also suppose that the Commons 
wouli resist it In such a case the claims set up by the two Houses 
being inconsistent both could not be well founded, and an instance 
would occur of adveise opinions and declarations, while the real 
privilege, whenever it is nscei tamed, would certainly be the inheient 
right of Parliament itself 

But it is said that the courts of law must he excluded from all 
interference from transactions in which the name of pnvdege has 
been mentioned, because they have no means of informing themselves 
what these pnvileges aie They are well known, it seems, to the two 
Houses, and to every member of them, as long as ho continues a 
membei , hut the knowledge is as incommunicable as the privileges 
to all beyond that pale It might ho presumption to ask how this 
knowledge may he obtained, had not the Attorney General read to us 
all he had to urge on th’e subject from woiks accessible to all, and 
familiar to every man of education The argument here seems to 
run in a circle The courts cannot he trusted with any matter con- 
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nected with privilege, because they know nothing about privilege* 
and this ignorance must be perpetual, because the law has taken such 
matters out of their cognisance The old text wnteis, indeed, affiijn 
the law and custom r of pailiament, although a pait of the leotjence, to 
he, "ah omnibus qiuesita, a tiulhs iqnoiata ” This and other phrases, 
Repeated in the law books, have thrown a land of mysteiy over the 
subject, which has kept aloof the application of reason and common 
sense, Loid Holt, in terms denied this presumption of ignorance, 
and asserted the right and duty of the courts to know the law of 
Pailiament, because the law of the land on which they r aie bound to 
decide Othei judges, without directly asserting the pioposition, 
have constantly acted upon it , and it was distinctly admitted by the 
Aitorney Osneial m the course of 3ns argument I do not know to 
whom he alluded as disjiuting the existence of any paihamentary 
privilege , no such opinion has come undei my notice That Parlia- 
ment enjoys privileges of the most impoitaiit character, no person 
capable of the least laflection can doubt for a moment Some are 
common to both Houses, some peculiar to each, all are essential to 
tlie discharge of their functions If they weie not the fruit of 
deliberation m auld regid, they reBt on the stronger ground of a 
necessity which became apparent at least as soon as the two Houses 
took then present position m the State 

The pnvilege of committing for contempt is inherent in eveiy 
deliberative body invested with authority by the constitution But, 
however flagiant the contempt, the House of Commons can only 
commit till the close of tlie existing session Their privilege to 
commit is not better known than this limitation of it Though the 
party should deserve the severest penalties, yet, Ins offence being 
committed the day before a prorogation, if the House ordered his 
imprisonment hut for a week, every court in Westminster Hall and 
every judge of all the courts would he hound to dischaige him by 
habeas cm pus 

3 I come at length to consider whether this privilege of publica- 
tion exists The plea states the resolution of the House that all 
parliamentary reports printed foi the use of the House should be 
sold to the public, and that these several papeis were ordered to be 
punted, not however stating that they weie punted for the use of 
the House It then sets forth the lesolution and adjudication before 
set out We know, by looking at the documents befoie refeired to 
at the bar, that this resolution and adjudication could not justify the 
libel complained of, because it was not m fact passed till after action 
brought But, passing over all minor objections, I assume that the 
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defendant lias properly pleaded a claim, on the part of the House, to 
authorise the lndiscnmmate publication and sale of all such papers 
a» the HouSe may ofder to be printed for the use of its membeis 

The Attorney General would pieclude us from commencing this 
inquiry He protests against our takmg*any othei step than that of 
recording % the judgment already given m the superior court, and 
registering the edict which Mr Hansard bungs to our knowledge 
But, having convinced myself that the mere order of the House will 
not justify a£ act otherwise illegal, and that the simple declaration 
that that older is made in exercise of a privilege does not prove the 
privilege, it is no longer optional with me to decline or accept the 
office of deciding wither this privilege exist m law If it does, 
the defendant’s prayer must be granted and judgment awaided in 
his favour, or, if it does not, the plaintiff, under whatevei dis- 
advantages he may appear before us, has a right to obtain at oiu 
hands, as an English subject, the establishment of his lawful lights 
and the means of enfoicmg them 

It is said the House of Commons is the sole judge of its own 
pnvileges and so I admit so fai as the pioceedmgs m the House 
and some other things are concerned , hut I do not think it follows 
that they have a powei to declaie what their privileges are, so as to 
preclude inquiry whether what they declaie aie pait of their privi- 
leges. The Attorney Geneial admits that they have not the power 
to create new privileges , but they declare this to ha then pnvilege 
But how are we to know that this is pait of their privileges, without 
inquiring into it, when no such privilege was over declaied before 1 
We must therefore he enabled to deteimme whethei it he part of 
their privileges 01 not 

The privileges of Pailiament appear to me to be confined to the 
walla of Parliament, foi what is necessary for the transaction of 
business there, to protect individual membeis so as that they may 
always he able to attend their duties, and to punish peisous who aie 
guilty of contempts to the House, or against the orders and proceed- 
ings or other matters lelatmg to the House, 01 to individual membeis 
m discharge of their duties to the House, and to such other matters 
and things as aie necessary to cany on their parliamentary functions, 
and to punt documents foi the use of the members But a publica- 
tion sent out to the woild, though founded on and m pursuance of 
an order of the House, m my opinion, becomes separated from the 
House , it is no longei any matter of the House, but of the agents 
they employ to^distnbute the papers, those agents aie not the House, 
2 o 
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but, m my opinion they are individuals acting on then own responsi-” 
bility as other publishers of papers. ^ 

I admit that, if my opinion be oonect, the same question may be 
agitated in the infenor courts, such as the quarter sessums and 
county and borough com fcs /'that, however, results fiom the law if 
the law be so, they have the right to inquire into it f 

I therefore, upon the whole of this case, again point out what 
Lord Mlenboi ough very much relied on m his judgment m Burdett 
v Abbot , 1 when he said that — 

“It is made out that the powei of the House of Commons to 
commit for contempt stands upon the ground of reason and 
necessity independent of any positive authorities ou the subject, but 
it is also made out by the evidence of usage £nd practice, by legis- 
lative sanction and recognition, m the courts of law, m a long course 
of well-established precedents and authorities ” 

But in the case now before the Gouit I think that thn power of the 
House of Commons to order the publication of papers containing 
defamatory matter does not stand upon the giound of leason and 
necessity, independent of any positive authorities on the subject 
And I also think that it is not made out by the evidence of usage 
and practice, by legislative sanction and recognition m the couits of 
law, m a long course of well-established precedents and authorities 
Three questions appear to anse on this record 
First, whethei an action at law will he in any case for any act 
whatever admitted to have been done by the order and authority 
of tho House of Commons 

Secondly, whether a resolution of the House of Commons, declar- 
ing that it had power to do the act complained of, precludes this 
court from inquiring into the legality of that act 

Thirdly, if such resolution does not preclude this Court from 
inquiring, then whether the act complained of be legal or not 

With respect to the first question, it has not been contended m 
aigument that eithei House of Parliament can authorise any person 
to commit with impunity a known and undoubted breach of the law 
Extravagant questions have been sometimes put, illustrating the 
impossibility of maintaining such a proposition 

Upon the whole the tiue doctime appeals to me to he this, that 
every court m which an action is brought upon a subject-matter 
generally and jntma facie within its jurisdiction, and m which, 
by the course of the proceedings m that action, the powers and 
privileges and jiuisdiction of another court come into question, must 

1 Seo p 366 ? 
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’of necessity deteimine as to the extent of those powers, privileges 
and ji^isdiction that the decisions of that court, whose poweis, 
ptmleges, *and jurisdiction are so brought into question, as to their 
extent, fcre authorities, and if I may ssyr so, evfflenccs m law upon 
the subject, but not conclusive In the piesent case, therefore, both 
upon prn^nple and authority, I conceive that tins Couit is not pre- 
cluded by the lesolution of the House of Commons of May 31, 
1837 fiom inquiring into tho legality of the act complained of, 
although we^aie bound to tieat that resolution with all possible 
respect, and not by any means to come to a decision contiary to that 
resolution unless we find ourselves compelled to do so by the law 
of the land, gathered from the principles of the common law, so far 
as.they are applicable to the case, and fiom the autbonty of decided 
cases, and the judgments ftf our piedecessois, if any be found winch 
hear upon the question 

Where, thei> is the necessity for this power 1 Pnvileges, that is 
immunities and safeguards, aie necessary foi the protection of the 
House of Commons, m the exercise of its high functions All 
the subjects of this lealm have denved, aie deriving, and I trust 
and believe will continue to derive, the greatest benefits fiom the 
exercise of those functions All persons ought to he veiy tendei m 
preserving to the House all privileges which may he necessary for 
their exerciso, and to place the most implicit confidence m their 
representatives as to the due exercise of those pnvileges But power, 
and especially the power of invading the rights of others, is a veiy 
different thing it is to he legarded not with tenderness hut with 
jealousy, and, unless the legality of it be most clearly established, 
those who act under it must he answerable for the consequences 
The onus of showing the existence and legality of the power now 
claimed lies upon the defendants , it appears to me, after a full and 
anxious consideiation of the reasons and authorities adduced by the 
Attorney General in his learned argument, and aftei much reflection 
upon the subject, that they have entirely failed to do so , and I am 
therefore of opinion that the plaintiff is entitled to our judgment m 
his favour 

But it is said that this and all other couits of law aie mfenoi m 
dignity to the House of Commons, and that, therefore, it is impossible 
for us to leview its decisions This aigument appears to me founded 
on a misunderstanding of ^pveial particulars , first, m what sense it is 
that this court is inferior to the House of Commons , next, m what 
sense the House is a court at all , and, lastly, in what senso we are 
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if 1 

as this Court is to the House of Commons, considered as a body m * 
the State, and amenable as its members may be foi ill conduct m 
their office to its animadversions, and ceitainly me to ifef impeach- 
ment hefoie the Lofds, yet, as a eouit of law, we know no wupenoi 
hut those courts which may*revise our judgments for eiror, and m 
this respect theie is no common term of comparison between this 
Court and the House In truth, the House is not a couit of law at 
all, m the sense m which that term can alono be properly applied 
here, neither ongmally, noi by appeal, can it decide a mattei in 
litigation between two paities , it has no means of doing ^ 10 , it claims 
no such power, poweis of mcjuny and of accusation it has, but it 
decides nothing judicially, except where it is itself a party, m the 
case of contempts As to them, no question of tlegiee arises between 
courts , and, m the only sense, theiefoie, *m which this argument 
would be of weight, it does not apply In any other sense the 
argument is of no force Considered merely as resolutions or acts, 

I have yet to learn that this Court is to he restrained by the dignity 
01 the power of anybody, howevei exalted, from fearlessly, though 
respectfully, examining then reasonableness and justice, where the 
rights of third persons, m litigation before us, depend upon their 
validity But I deny that this inquuy tends to the reversal of any 
decision of the House, the general resolution and the 7es juclicanda 
are not identical, the House of Commons has never decided upon 
the fact on which the plaintiff tendered an issue , that argument will 
be found by-and-by to apply to the cases of committal foi contempt, 
but it has no place in the consideration immediately before me 


XXVIII 

THE CASE OF THE SHERIFF OF MIDDLESEX 
3 Vietona, 1840 

[This was a case arising out of that of Stockdale v Hansard William 
Evans and John Wheelton, ShenfT of Middlesex, had been committed to 
the custody of the Serjeant-at-Aims, having been adjudged guilty of a 
contempt and bleach of puvilege of the House of Commons, m executing 
a wilt issued after the judgment given m Stockdale v Hansaid On 
Januaiy 23, 1840, E V Hichaids moved foi a wilt of habeas corpus The 
Serjeant-at-Arms waa directed by the House of Commons to malm a 
return, stating that he “ held the bodies ’’ of W Evans and John Wheelton, 
" by virtue of a warrant under the hand of Mi Speaker for a contempt 
and a breach of the puvilege of the House" (Com Jougn xcv 25) , and 



THE CASE OF THE SHERIFF OF ^MIDDLESEX 389 


• on January 27, 1840, before Denman, 0 J , and Justices Littledale, 
Williams, and Coleridge, it was moved that the prisoners be discharged on 1 
£he gAiini that the leturn to the writ was bad The couit held that 
(a) a wariant for commitment by oidei of the House of Commons foi 
contempt of the House need not specify the groups of the order , (i) it 
would take judicial notice of the office of the Speaker of the House and 
his authqfity to give effect to its oidei Judgment accordingly that the 
prisoners be lemanded, not diseliaiged Wheelton was discliaiged out of 
custody on February 11, because confinement endangered his life , but m 
order to maintain the claim of the House of Commons, Evans was not 
discharged iftitil April 15, the loyal assent to 3 and 4 Viet c 9, which 
altered the law, having been given on Apiil 14 The extracts are quota- 
tions from the Judge's decision For authorities see those under Stockdale 
v, Hansard ] , 

t 

Theie is something in*tlie nature of the Houses themselves which 
carnes with it the authority that has been claimed , though, in dis- 
cussing such questions, the last important decision is always referred 
to Instances have been pointed out m which the Ciown has exerted 
its preiogative m a manner now considered illegal, and the Courts 
have acquiesced hut the cases are not analagous The Crown has no 
rights which it can exeicise othei than by piocess of law and through 
amenable officers, but representative bodies must necessaiily vindicate 
their authority by means of their own, and those means lie in the 
process of committal for contempt This applies not to the Houses 
of Parliament only, hut, as was observed in Burdett v Abbot, to the 
couits of justice, which, as well as the Houses, must be liable to con- 
tinual obstruction and insult if they were not intrusted with such 
pow&s It is unnecessaiy to discuss the question whether each House 
of Parliament be or he not a com t , it is clear that they cannot 
exercise their proper functions without the power of piotectmg them- 
selves against mterfeience The test of the authonty of the House 
of Commons m this respect, submitted by Lord Eldon to the judges 
m Buidett v Abbot , was whether, if the Court of Common Pleas 
had adjudged an act to he a contempt of couit, and committed for it, 
stating the adjudication generally, the Court of King’s Bench on a 
habeas oo/pus setting foitli the wariant, would discharge the pusoner 
because the facts and cncumstances of the contempt weie not stated, 
A negative answer being given, Loid Eldon, with the concurien.ee of 
Loid K) shine (who had befoie been adverse to the exercise of juris- 
diction), and without a dissontient voice from the House, affiimed the 
judgement below And we must presume that what any court, much 
more, wliat either House of Pailiament, acting on gicat legal 
authority, takas upon it to pionounce a contempt is so 
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It was urged that, this not being a criminal mattei, the Court wasr 
bound by stat 56 Geo 3 c 100 s 3 to inquire into the case on 
affidavit, but I think the provision cited is not applicable ^Dn the 
motion for a habeas joi jou>,, there must be an affidavit from tjjie party 
applying, hut the return, if « it discloses a sufficient answer, puts an 
end to the case, and I think the production of a good warrant is a 
sufficient answer Seeing that, we cannot go into the question of 
contempt on affidavit, noi discuss the motives which may he alleged 
indeed (as the courts have said in some of the cases) it would he un- 
seemly to suspect that a body, acting undei such sanctions as a House 
of Parliament, would in making its warrant suppiess facts which, if dis- 
cussed, might entitle the pcisou committed to his liberty Ii they 
ever did so act I am persuaded that on furtliGr consideration they 
would lepudute such a course of procecdmg What injustice miglit 
not have been committed by the ordinary couits in past times it such 
a couisc had been recognised, as, foi instance, if the Recorder of 
London m Busliell's case, had m the wanant of commitment sup- 
pressed tlio fact that the jurymen weie lmpusoned for returning a 
veidict of acquittal I am certain that such will never become the 
piactice of any body of men amenable to public opinion 

In the picsont case, I am obliged to say that I find no authonty 
under winch we aro entitled to discharge these gentlemen from their 
imprisonment 


XXIX 

THE QUEEN v NELSON AND BRAND „ 

31 Viet , 1867. 

[Duimg the Jamaica riots, George William Gordon, a civilian, was tried 
by couit-maitial for high treason and complicity in the rebellion, sent 
tenced and put to death Tlie court-martial was ordered by Ool Nelson, 
and presided over by Lieut Brand , the sentence was approved of by 
Gol Nelson and Governor Eyre Subsequently Nelson and Brand were 
indicted for muidei mainly on two giounds (1) that those who oideied 
and took puit m Llie trial of Goidun had no jurisdiction , (2) that if they 
hud jmisdioUou it was connptly exercised Loid Chief Tustiee Cockbmn, 
m an claboiate charge to the grand jury, reviewed the evidence and 
stated his view of the law The salient passages of this charge are here 
excerpted The jury found “no tine Bill,” hut made a formal present- 
ment strongly locommendmg that “mailial ]$w” should be clearly de- 
fined by legislative enactment, with which recommendation the Lord 
Chief J ustice concurred, adding a “ solemn and emphatic protest ” against 
“ the exeicise of martial law m the form m which it ha^ lately been en- 
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, forced” See authorities for Phillips v Eyre, and add Journal for Soc 
of Comp Leg, April, 1900, LQR xvm ] 

* The first question, therefoie, is whether the Governor had authority * 
to pio<3aim maitial law — a question obviously o? infinite importance, 
not only in this case, but m any other* similar case winch may arise 
heieafte^ Row one thing is quits clear — namely, that the power of 
a Governor to declare martial law can proceed only from one of two 
sources It must eithei he derived fiom the commission which ha 
has receive^, fiom the Crown, or from some statute, either of imperial 
or local legislation It can be deuved from no other source A 
Govemoi, simply as such, would have no power to declare martial 
law , but, if the terms of his commission arc large enough to invest 
him with such authority as the Clown possesses, and the Crown has, 
by virtue of the prerogative inherent m it, the power to pioelaim 
maitial law, the Governor would have that power So, again, if, by 
virtue of any impel lal 01 local legislation, authonty to declaie and 
exercise maitul law has boon confeired upon him, he would be 
entitled, on the necessity arising, to act upon that authority We 
have, therefore, to mquiie, on the present occasion, whether by 
virtue of his commission or by virtue of any legislative enactment 
the Goiernor of Jamaica was invested with such power 

This being so, it follows that the Governor, assuming, as I do for 
the present purpose, that his commission confeis on him all the 
executive power of the Crown m the government of the island, can 
have no further power to declare maitial law, os derived from his 
commission, than that which the Sovereign would have We are, 
therefore, biought face to face, with tins great constitutional question 
— Has the Sovereign, by vntuo of the pierogative of the Ciown, in 
tho ovent of rebellion, the power of establislimg and exercising 
martial law within the realm of England l 

We need not tiouble ouiselves with the consideration of whether 
theie ought to be such a tlung as martial law 01 not the question 
for us is whether there is such a thing, and whether the Crown has 
the powei, and whethei the lepiesentivcs of the Crowm m our 
colonies abioad have the powei, to call it into action And if 
maitial law can thus be called into existence, then arises this all- 
important question, what this maitial law is 

So far as I have been able to discover, no such tlung as martial 
law has ever been put'in foice in this countiy against civilians, for 
the purpose of putting down rebellion I own, therefoie, that I am 
a little astopished when I find poisons, in authority and out of 
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authority, talking and writing about maitial law m the easy familiar* 
way m which they do talk about it, as one of the settled preroga- 
tives of the Crown m this country, and as a tlyng perfcrotljT 1 ascer- 
tained and undeistqpd, when, so fai as I can find it never fyas been 
resoited to or exercised m England foi such a purpose at all 

Assuming the existence of the power to put martial law m foioe, 
whethei as inherent m the prerogative or aB denved fiom statutory 
enactment, a question of vital impoitance piesents itself, namely, 
What is this maitial law winch is thus to supersede the common law 
of England? r 

In like mannoi, if a mutiny bleaks out on board ship, immediate 
force may be lesoited to , you may quell the mutiny if necessary by 
lulling those engaged in it So, if a legime&t m an army, or a 
company in a legnnent, bleaks out into jputiny, yon may put it 
down at once by the immediate application of foice You may order 
other troops to file on them, or put them to the swojd J( if they refuse 
to submit But this is not what can propeily he called maitial law It 
is part and parcel of the law of England — 01 perhaps I should say it 
is a right paiamount to all law, and which the law of every civilised 
country recognises — that life may be protected or enure prevented by 
the immediate application of any amount of foice which, under the 
circumstances, may be necessary But that is not what we are 
dealing now with What wc aic considering is whether, for the 
suppression of a rebellion, you may subject peisons not actively en- 
gaged in it, and whom you therefore cannot lull on the spot, to an 
anomalous and exceptional law, and try them foi their lives without 
tlio safeguaids which the law ought to afford ' 

Now, if such be the law as applied to the soldier, why should it 
not he the law applicable to the civilian? Why are we to he told 
that when you come to deal with a civilian by martial law, it is to be 
something different from the maTtial law which is applied to the 
soldier ? I confess myself at a loss foi any reason that con be given 
for that assertion, and ceitamly before I adopt the doctrine that 
a law, if it may bo called a law, of the unceitam and arbitrary 
cliaiacter which maitial law is said to be, can be administered in this 
countiy, and that Englishmen can be tiled foi their lives undei it, 
I shall inquire something more than asseition unsuppoited by 
authonty — of this I am peifectly suie — namely, that m those lepei- 
tories of tire law of England which have been compiled by the sages 
and fatlreis of the law, and which have been “handed down to us with 
the sanction of their great names, to rnfornr us, and those who are to 
come after us m futuie ages, what the law of England was and is, 
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» no authority for anything of the sort can he found On the contiaiy, 
when Coke, and Hale, and Blackstone speak of martial law, it is 
plain <hej» are speaking of the law applicable to the soldier, or what * 
in modern phrase is called military law It is jjain that they knew 
of no other , and the fact that when shaking, and cleaily speaking, 
about the lau applicable to soldiers, such men as Lo id Hale and Sir 
William 'Blackstone, with their accuracy of statement, call it maitial 
law and do not point out any distinction between martial law and 
mihtaiy law as it is spoken of now, goes far indeed to show that 
they knew bf no such difference, and that the distinction now sup- 
posed to exist is a thing that has come into the mmdB of men 
certainly much later than when these eminent luminaries of the law 
of England wrote thSir celebrated tieatises 

On the otheT hand, Jet us see what authority there is which 
justifies the asseition that, if martial law can he legally exeicised, it 
can he exercised m the arhitiary and despotic form which some 
persons contend for, as being something that has no limit, except for 
the paiticulai exigency, or, I might almost say, the convenience 
of the moment I will bring before you all that I have been able to 
discover In the first place, I find this distinction taken in the 
woiks upon military courts-maitial, written mostly by militaiy mon, 
as I think, from an entire misconception of the meaning of Lord 
Hale, and especially of that of Sir William Blackstone m his com- 
mentaries — a work probably more ready to their hands, and the 
language of which is certainly ambiguous and calculated to mislead 
until you carefully look to see what is the subject-matter of which 
he is treating, upon which all difficulty vanishes But military 
writers upon couits-martial certainly do make this distinction, and 
there is also the Authority of two distinguished members of the legal 
profession, though not of judicial position Mr Headlam, ceitainly 
a gentleman of gieat learning and judgement, being called upon, when 
Judge-Advocate-General, to afford information to the commissioners 
at that time appointed under a Royal Commission to inquire into 
the defences of the United Kingdom, makes the following statement 
He wntes — 

“ I have to obseive, with a view of preventing any misunderstand- 
ing on the subject, that theie is a broad distinction between the 
maitial law called into existence and the law admmisteied by courts- 
maitial foi the oidinaiy government of the army, which for distinc- 
tion and accuracy may be called ‘ unliUiy law ’ The lattei, namely, 
military law, is applicable only to the army and such persons con- 
nected with d«as aie made amenable to it by the Mutiny Act Martial 
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law, accoidmg to the Duke of Wellington, is ' neither more nor lees, 
than the will ot the general who commands the army , in fact, martial 
law means no law at all Therefore the general who declares Saartijl 
law, and commands Jdiat it shall be earned into execution, is tymnd to 
lay down the rules, regulations, and limits, according to which his 
will is to he earned out 

The opinion thus cited hy Mr Headlam was that of a fery great 
man, and as to what may he done in an enemy’s country, m timo of 
war, may lie perfectly sound — on that I pronounce no opinion — hut I 
cannot accept the opinion oven of so groat a man as authority on a 
question of law, and I coitamly should not recommend anybody to 
act upon it in ease mailnil law should ho proclaimed m our own 
coimtiy, 01 to lely on it as a protection if called upon to answei for 
his conduct m a court of -justice for any miuiy inflicted on a felloiL 
suhject m the oxoieise of martial law Mr Hoadlam goes on to say — 

“Tho effect of a proclamation of martial law .m a district of 
England is a notice to the inhabitants that the executive government 
has takon upon itself tho responsibility of supoiscdmg the jurisdiction 
of all tho oulinary tnbunals, for the protection of life, person, and 
propel by, and has authorised tho military authorities to do whatever 
they think expedient foi tho public safety ” 

All tins may ho tiue, hut I should like to know on what authonty 
the statement lasts I can only say that I have not been able to find 
it, and 1 hope I shall give no ollence when 1 say that, m a matter of 
such importance, before such doctrines as these, involving such serious 
consequences if carried into effect, aie enunciated in tins positive and 
unqualified maimer, and spoken of as though of ordmary occuuence, 
some judicial decision or some high legal authority Bhould be cited, 
or at all events instances adduced of the exercise of such a power . 

Gentlemen, it may ho that all I have said upon the subject of the 
law will have left you, as I own candidly it still leaves me, not having 
the advantage of judical opinion to guide me, nor of forensic argument 
and disputation to enlighten and mstiuct me, in some degree of doubt 
Let me, theiefoio, add that if you aic of opinion, upon the whole, 
that the junsdielion to exercise maitial law is not satisfactorily made 
out, and that it is a matter which ought to be submitted to further 
considomtion on the trial of the accused befoie a competent couit 
whom all the questions of law incident to the discussion and decision 
of the cose may be fully laised and authontatively and definitely con- 
sidered and decided, I must say that I think 4hat the safei course will 
be to let this matter go forward If there was a poner to put 
maitial law in force, and consequently jurisdiction try persons 
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» under it, that will be safely ascertained and firmly established by 
judicial decision , if there was none, it follows that there has been at 
unscsfnage of justice which calls for inquiry, and as to which further ** 
inquiry ought to take place If, however, upqp the review of the 
authonties to which I have called youj attention, and of the enact- 
ments of the Jamaica statutes, and the recognition and reservation of 
the powSi of the Ciown in the Acts of Parliament, you think the 
accused ought not furthei to be harassed by criminal proceedings, 
and that the case ngamst them ought not to be submitted to the con- 
sideration &i a jury, you will say so by ignoring this indictment, 
upon this you must eseieise your own judgement, Again on the 
second branch of the case, in which we tako the legality of maitial 
law for granted, if 'you think that although there may have been a 
mistake, and a most gyevous mistake, in condemning and sending 
this man to death, yet that the proceedings were done honestly and 
faithfully, and „in what was believed to he the due course of the 
admimstiation of justice, again I say you ought not to harass the 
accused peisons by sending them to trial to anothei tribunal If, on 
the other hand, you tlunk tlieio is a case which, at all events, calls 
foi further mqmiy and foi an answer on the pail of those who stand 
chaiged with this most senous oftenee, then you will find a true hill 

(Charge of Cockburn to the grand jury in R v Nelson and Biand, 
ed by F Cockburn, and ed , 1867 ) 
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WASON v WALTER 
32 Vicfc , 1868 

[Wasun, the defendant, brought an action for libel against Wallei, one 
of the pioprietois of The Times, foi a iepoit of a debate m the House of 
Loids, in which it was contended that statements had been made aflecting 
the chiuacter of the plamtiff The statements made in debate were, 
of course, privileged , but it was argued that the privilege did not extend 
to a report not published under the authonty of Parliament , see Stoclc- 
dah v Ilansaul, p 380 The jury found for the defendant, and oil argument 
foi a new trial Cockhm 11,^0 J , for reasons set forth m the excerpt, gave the 
judgment of the court discharging the rale, i e confirming the verdnt ill 
the first trial See Bloom, C L 843 et s eq , Anson, L C i 136 , Odgus, 
L and S 295 ] 



Uwlilmni, (J J This cast) was argued, a few days since before my* 
TiioLht Lush, Hannon, and Hayes, and myself, and we took time, 
not to eon odor wlmfc oui judgment should be, t for as to tl!M oar 
minds were made jpp at the close of the argument, but Jieeauso, 
owing to the mipnitance ofid novelty of the point involved, we 
thought it desirable that oui judgment should be ledueed to writing 
before it was drbveied * 

The mam question foi our decision is, whether a faithful lepoit 
in a public ncw'spapoi of a debate in eitliei House of Paihament, 
containing linttei dispni aging to the character of an individual, as 
having been spoken in the comae of the debate, is actionable at the 
suit of tlie paity wdiose chaiaeler lias thus been called in question 
Wo arc of opinion that it is not * 

Important as the question is, it comes no^ for the first time before 
a court of law foi decision Numerous as are the instances m which 
the conduct and character of individuals have been sailed m question 
in Parliament duimg the many yeais that parhamentaiy debates have 
been reported m the public journals, this is the first instance in which 
an action of libel founded on a repoit of a paihamentary debate has 
come before a court of law Theie is, theiefoie, a total absence 
of direct authority to guide us Theie aie, indeed, dicta of learned 
judges having refeienco to the point in question, hut they are con- 
flicting and inconclusive, and having been unnecessary to the decision 
of the cases in which they W'ore pronounced, may lie said to be extra- 
judicial In the case of Rex v Wright, Lawrence, J , placed the 
leports of paihamentary debates on tlie same footing with respect 
to privilege as is accorded to lepoitsof proceedings m courts of justice, 
and expressed an opinion that the former were as much entitled to 
piotoction as tho latter But it is to be observed that m that case 
the question related to the publication by the defendant of a copy 
of a report of a committee of the House of Commons, which report 
the House had oidered to be punted, not to the publication of a 
debate unauthonzed by the House Again, in Davis v Duncan, 
Wiglitman, J, seems disposed to tieat the repoits of pioceedmgs in 
Parliament as entitled to the same puvdege as repoits of pioceedmgs 
in courts of justice But lieie again the question befoie the Court 
had leference to a report, not of a pioceedmg in Pailiament, but 
of proceedings at a public meeting of impiovement commissioneis 
of a particulai locality, m which the conduct of an individual had 
been assailed, and winch leport the Couit held not to bo pnvdeged, 
without being m any way called upon to determine how fai the 
pnvdege would have extended to a report of proceedings in parlia- 
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-ment On the othei hand, in Stockdale v, Hansard, Liltledale, J , 
and Patteson, J , use language from which it may be safely inferred 
that (Hey •would have deemed the lepoit of a parliamentary debate, 
if controlling an attack on character, as not entitled to he held 
privileged m an action for libel iyit heie again tho question 
was not how fai the publication of parliamentary debates was 
privileged but solely whether an order of the House of Commons 
directing a paper, foimmg no part of the proceedings of the House, 
and containing libellous matter, to be printed and sold to the public, 
and a resolution of the House that such an ordei was withm its 
privileges, piotected the publisher of the paper fiom an action of 
libel Any opinion expressed on the subject of the leport of 
parliamentary debate was therefore beyond the scope of the inquiry, 
and must he considered ^ more or less extrajudicial 

Several cases were cited in the couise of the aigument befoie us, 
but they turn^Ufor the most part on the question of pailiamentaiy 
privilege, and therefoie appeal to us very wide of the piesent 
question The case of Rex v Wnght approaches neaiest to the 
one befoie us In that case a committee of the House of Commons 
having made a report imputing to Horne Tooke seditious and 
revolutionary designs after his acquittal on a trial for high tieason, 
and the House having oidered the report to be printed foi the use 
of its members, the defendant, a bookseller and publisher, pimted and 
published copies of the report On an application for a criminal 
information the Court refused the lule, apparently on the ground that 
the report of a committee of the House of Commons, approved of by 
the House, being part of the proceedings of parliament, could not 
possibly he libellous Lord Kenyon, C J, says, “This report was 
fiist made by a committee of the House of Commons, then approved 
by the House at laige, and then communicated to the othei House, 
and it is now sub judice , and yet it is said that tins is a libel on the 
prosecutoi It is impossible for us to admit that the pioceedmg 
of either of the houses of paihament is a libel , and yet that is to bo 
taken as the foundation of this application ” Loid Kenyon and his 
colleagues appear to have thought that a paper, though containing 
matter reflecting on the charactei of an individual, if it formed pait 
of the proceedings of the House of Commons, would be so divested 
of all libellous character as that a paity publishing it, even without 
the authonty of tho House, would not be responsible at law foi the 
defamatory matter it contained If this doctrine could be upheld, it 
would have a manifest hearing on the present question, for as no 
speech made»hy a member of either house, however strongly it may 
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ti-sail l lic dimeter and conduct of othels, can be hold to lie libellous/ 
•it would follow, such a speech bum" a parliamentary proceeding, that 
iho publication of it would not bo actionable Cut tins Is dkcctly 
conti, try to the decision in Rev v Lord Abingdon, and rLex v, 
Croevey, m which the jiu hi Ration of speeches made in parliament 
lelleeting on the cliaiacter ot individuals was licdd to be aetionable 
And it must be admitted that the authonty of the case of Rex v 
Wright is much shaken, not only by the decision of Rex v Croevey, 
but also by the observations made by Loid Ellenhorough m his 
judgement m the lattei case T 

Royond, however, impugning the authority of Rex v Wright, 
the two last-mentioned cases afford little assistance towaids the solu- 
tion of the piescnt question There is obvioftsly a very material 
dilierenco between the publication of a spqpch made m parliament 
for the express puiposc of attacking tlie conduct or charactei of a 
person, and afterwaids published with a like puipoee .or effect, and 
the faithful publication of parhamentaiy debates in their entirety, 
with a view to afford information to the public, and with a total 
absence of hostile intention 01 malicious motive towards any one 
The case of Lake v King, which was cited in the argument hefoie 
us, has no application to the piesent case There a petition having 
been presented to the House of Commons by the defendant, im- 
pugning the conduct of the plaintiff, copies of the petition had been 
printed and cumulated among the members of the house, and it was 
hold that, the punting and circulating petitions being accoiding to 
the course and usage of parliament, no action wonld lie 

The case of Stockdale v Hansaid, which was much pressed Upon 
us by the counsel for the defendant, is m like manner beside the 
question 

To the decision of this Court m that memorable case we give our 
unhesitatmg and unqualified adhesion But the decision in that case 
has no application to the piescnt The position that an ordei of the 
House of Commons cannot render lawful that which is contrary to 
law, still less that a resolution of the House can supeisede the 
jurisdiction of a couit of law by clothing an unwan anted exeicise 
of powei With the garb of privilege, can have no application where 
the question is, not whetliei the act complained of being unlawful at 
law, is lendeied lawful by the older of the House 01 piotected by 
tlie assertion of its pnvilege, hut whether it is, independently of such 
order or assertion of pnvilege, m itself privileged and lawful 

Decided cases thus leaving us without authority on which to 
proceed m the present instance, we must have some- recourse to 
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-principle m older to airive at a solution of the question befoie us, 
and fortunately we have not far to seek before we find pimciples m 
ovr oj^mort applicable to the case, and which will afford a safe and 
suig foundation foi 0111 judgement • 

It is now well established that faithful and fan lepoits of the 
proceedings of courts of justice, though the character of individuals 
may mcid^ntly suffer, are privileged, and that for the publication of 
such reports the publishers are neither ciiminally nor civilly re- 
sponsible, 

We entirely concur with Lawrence, J , m Rex v Wright, that the 
same reasons which apply to the repoits of the proceedings in courts 
of justice apply also to pioceedmgs m parliament It seems to us 
impossible to doubt"* that it is of paramount public and national 
importance that the proceedings of the houses of parliament shall 
be communicated to the public, who have the deepest interest m 
knowing what Raises within their walls, seeing that on what is there 
said and done, the welfare of the community depends Where 
would he our confidence in the government of the country 01 in 
the legislatuio by which oui laws are flamed, and to whoso charge 
the greatest interests of our country are committed, — wheie would 
be our attachment to the constitution under which we live, if the 
proceedings of the great council of the realm were shrouded m 
secrecy and concealed from the knowledge of the nation! How 
could the communications between the representatives of the people 
and their constituents, which are so essential to the working of the 
representative system, he usefully earned on, if the constituencies 
were '’kept m ignorance of what their representatives aie doing 1 
What would become of the right of petitioning on all measures 
pending m parliament, the undoubted right of the subject, if the 
people are to he kept m ignoiance of what is passing in either house! 
Can any man bring himself to doubt that the publicity given m 
modern times to what passes m parliament is essential to the 
maintenance of the relations subsisting between the government, 
the legislature, and the country at large It may, no doubt, he 
said that, while it may he necessary as a matter of national interest 
that the pioceedmgs of pailiament should in general he made 
public, yet that debates in which the chaiacter of individuals is 
brought mto question ought to he suppressed But to this, m 
addition to the difficulties in which parties publishing parliamentary 
reports would be placed, if this distmction were to be enforced and 
every debate had to be critically scanned to see whether it contained 
defamatoiy maiter, it may he fuither answered that theie is perhaps 
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no subject in which the public have n deeper interest than m all that, 
•icIutiM to tin* conduct of public ‘■on ants of the state, — no subject of 
parliamentary discus non which inoic lequirus to bo made known 
limn nn inquiry idling l>t it. (Jt tin, no hcttci illustratiqji could 
possibly he given than is uflurded hy the ca-iO before us A dis- 
tinguished counsel, whose qualification for the judicial bench had 
bran abundantly tested hy a long career of forensic eminence, 19 
promoted to a high judicial office, and the profession and the public 
aie satisfied that in .1 most important post the services of a most 
competent and valuable public servant have been secured, An 
individual comes fonvard and calls upon the House of Lords to take 
measures for lemovmg the judge, m all otlior lespects so well quali- 
fied fur lus office, hy reason that on an lmporftmt occasion he had 
exhibited so total a disiegaid of tmth ns t£ render him unfit to fill 
an office for which a eenso of the solemn obligations of truth and 
honour is an essential qualification, Can it be jaid that such a 
subject is not one in which the public has a deep interest and as to 
which it ought not to be informed of what passes in debate? Lastly, 
what greater anomaly or more flagrant injustice could present itself 
than that, while from a sense of the unportance of giving publicity 
to their proceedings, the houses of pailiament not only sanction the 
lepoitmg of their debates, but also take measures foi giving facility 
to those who lepoit them, while eveiy member of the educated 
portion of the community fiom the highest to the lowest looks with 
eager interest at the debates of either house, and consideis it a part 
of the duty of the public journals to furnish an account of what 
passes there, we woie to hold that a party publishing a parliamentary 
debate is to be hold liable to legal pioceedings because the conduct of 
a particular individual may happen to be called m question ? 

We however are glad to think that, on closer inquiry, the law 
turns out not to be as on some occasions it has been assumed to be 
To us it seems clear that the principles on which the publication of 
reports of the proceedings of courts of justice have been held to be 
privileged apply to the lepoits of parliamentary proceedings The 
analogy between the two cases is m eveiy lespect complete If the 
rule has never been applied to the repoits of pailiamentary pioceed- 
ings till now, we must assume that it is only because the occasion has 
never befoie arisen If the principles which aie the foundation of 
the privilege m the one case aie applicable to the othei, we must not 
hesitate to apply them, moie especially wlien hy so doing we avoid 
the glarmg anomaly and injustice to which we have before adverted 
Whatever disadvantages attach to a system of unwritten law, and of 
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• these we are fully sensible, it lias at leLst this advantage, that its 
elasticity enables those who administer it to adapt it to the varying 
8 ondftion#of society, and to the lcqunements and habits of the age 
in whi«h we live, so as to avoid the mconsistenciCs and injustice which 
arise when the law is no longer in Inimony with the wants and 
usages and interests of the generation to which it is immediately 
applied ° Our law of libel has, m many respects, only giadually 
developed itself into anything like a satisfactory and settled form 
The full liberty of public wnteis to comment on the conduct and 
motives of public men has only in veiy lecent times been lecogmzed 
Comments on government, on mmisteis and officeis of state, on 
members of both houses of parliament, on judges and otliei public 
functionaries, aie now made every day, which half a century ago 
would have been the subject of actions 01 ex officio inhumations, 
and would have biought down fine and impiisonment on pubhsheis 
and authors „Yet who can doubt that the public aie gameis by the 
change, and that, though injustice may often he done, and though 
public men may often have to smart undei tho keen sense of wrong 
inflicted by hostile cuticism, the nation profits by public opinion 
being thus fieely brought to beai on the dischaige of public duties'! 
Again, the recognition of the light to publish the proceedings of 
couits of justice has been of modem growth Till a comparatively 
recent time the sanction of the judges was thought necessaiy even 
foi the publication of the decisions of the courts upon points of law 
Even in quite recent days judges, in holding publication of the pro- 
ceedings of couits of justice lawful, have thought it necessary to dis- 
tinguish what aie called ex paite pioceedmgs as a piobable exception 
from an opeiation of the mle Yet cx parte pioceedmgs befoie 
magistrates and oven befoie this Couit, as, for instance, on applica- 
tion of cifminal infoimations, are published eveiy day, hut such a 
thing as an action or indictment founded on a lepoit of such an ex 
parte proceeding is unheaid of, and if any such action or indictment 
should he brought, it would probably he held that the true entenon 
of the pnvilege is, not whether the report was or was not ex parte, 
but whethoi it was a fan and honest lepoit of what had taken place, 
published simply with a view to the information of tho public and 
‘innocent of all intention to do injury to the leputation of the paity 
affected, 

It is to be observed that the analogy between tho case of lepoits of 
proceedings of courts of justice and those of pioceedmgs m pailia- 
ment being complete, all the limitations placed on the one to pievent 
injustice to individuals will necessarily attach on the othei a garbled 
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or partial report, or of detached parts of pioceedmgs, published with •> 
f. intent to injure individuals, will equally be disentitled to protection 
Our judgement will m no way interfere with the -decisions*' tha'D the* 
publication of a single speech foi the purpose or with the effect of 
injuring an individual will bfi unlawful, as was held m the cases of 
Rex v Lord Abingdon, and Rex v Creevey At the same tune it 
may be as well to observe that we are disposed to agree with what 
was said m Davison v Duncan, as to such a speech being privileged 
if bond fide by a member for the information of his constituents, 
But whatevei would deprive a report of the proceedings m a court of 
justice of immunity will equally apply to a report of proceedings m 
parliament f 

It only reinams to adveit to an argument urged against the legality 
of the publication of pailiamontary proceedings, namely, that such 
publication is illegal as being in contiavention of the standing orders 
of both houses of parliament The fact, no doulft, ?s, that each 
house of pailiament does, by its standing ordeiB, piohibit the publi- 
cation of its debates But practically, each house not only permits, 
but also sanctions and encourages, the publication of its proceedings, 
and actually gives eveiy facility to those who report them Indi- 
vidual membeis correct their speeches for publication in Hansard or 
the public journals, and in every debate leports of former speeches 
contained therein aie constantly leferred to Collectively, as well as 
individually, tho members of both houses would deplore as a national 
misfortune the withholding their debates from the country at large. 
Practically speaking, therefore, it is idle to say that the publication 
of parliamentary proceedings is prohibited by pailiament The 
standing orders winch prohibit it are obviously maintained only to " 
give to each house the control ovei the publication of its pioceedmgs, 
and the power of preventing 01 conecting any abuse of the facility 
afforded Independently of the orders of the houses, there is noth- 
ing unlawful m publishing reports of parliamentary proceedings. 
Practically such publication is sanctioned by pailiament, it is essen- 
tial to the woikmg of our parliamentary system, and to the welfaie 
of the nation Any aigument founded on its alleged illegality 
appeals to us, therefore, entuely to fail Should either house of 
parliament ever be so ill-advised as to pievent its pioceedmgs from 
being made known to the country — which ceitamly never will be the 
case — any pubhcation of its debates made^n contravention of its 
orders would be a matter between the house and the publisher For 
the present purpose, we must treat such publication as m every 
Tespect lawful, and hold that, while honestly and faithfully carried 
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on, those who publish them will be frla from legal responsibility, 
though tl^p charactei of mdividuals may incidentally be mjuiiously * 
affected * * 

So iRuch for the gieat question involved m tins case We pass oil 
to the second branch of this iule, which has reference to alleged mis- 
direction^ respect of the second count of the declaration, which is 
founded on the aiticle in the Times commenting on the debate m the 
House of Lords and the conduct of the plaintiff in piefernng the 
petition wlngh gave use to it We are of the opinion that the dnec- 
tion given to the juiy was perfectly conect The publication of the 
debate having boon justifiable, the jury were piopeily told the subject 
was, foi the reasons *,ve have already adverted to, pre-eminently one 
erf public mteiost, and therefore one on which public comment and 
observation might pioperty he made, and that consequently the occa- 
sion was privileged in the absence of malice As to the lattei the 
juiy were tolfl that they must be satisfied that the aiticle was an 
honest and fair comment on the facts, — in other woids, that, m the 
hist placq, they mind be satisfied that the comments had been made 
with an honest belief m then justice, but that this was not enough, 
inasmuch as such belief might ongmate in the blindness of party 
zeal, or in personal or political aveision, that a person taking upon 
himself publicly to criticise and condemn the conduct or motives of 
another, must bring to the task, not only an honest sense of justice, 
but also a leasonable degree of judgement and moderation, so that 
the result may be wliat a jury shall deem, under the cucumstances 
of th£ case, a fan and legitimate cnticism 'on the conduct and 
motives of the paity who is the object of censnie 

Considering the dnection thus given to have been peifectly correct, 
we are of opnuon that in lespect of the alleged misdirection as also 
on the former point, the mling at nisi piius was light, and that conse- 
quently this iule must be dischaiged 

Rule discharged 


(LR , iv QBD kx\n ct seq ) 
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PHILLIPS v EYRE 

34 Viet , 1870 

[Tins was an action In ought against Eyie, Goiuinoi of Jamaica, for false 
impusomnent and other injuries, roinmillud duung a leLelhoii m the 
island The defendant pleaded that (1) the Colonial Legislature had 
passed an Act of Indemnity , (2) that the acts complained of wcie bona 
fide done to put an end to the lcbcllion, and so weie included in tile 
Indemnity The ease was tued heloie CockLum, C Lush and Hayes, JJ , 
m the Queen’s Bench, Jammy, 18G9 (see L It Q B D iv 225-244), when 
judgment was given for the defendant The c#sl was biought on appeal 
befoie the couit of Couit of Exchequer Chambci (Kelly, C.B , Maitm, 
Channell, Pigott, and Obailey, BB , Wdles and Bqjttt, JJ), and the 
judgment, delivered by Willes, J , affirmed the decision of the Couit of 
Queen’s Bench See LRQBD vi 1-31 , Bioom, 0 L 622 et sej , Qlocle , 
Military Forces of the Ciown, n xvm , Fmlason, History of tl\e Jamaica 
Case (and other woihs by the same author on the same subject) , Dicey, 
L 0 282 and app \n ] 

Wtllee, J It may bo convenient to consider generally the 
condition of the governor of a colony and otliei subjects of Her 
Majesty there in case of open rebellion To a certain extent then 
duty is cleai to do their best and utmost m suppressing the rebellion 
Even as to tumultuous assemblies and riots of a dangerous character, 
though not appioaclimg to actual Rebellion, Timlal, G J , in Ins oliaige 
to the Bristol giand jury on the special commission upon the occasion 
of the riots in 1832, there, m accordance with many authorities, stated 
the law as to pnvate citizenB 

(Passage fiom Tmdal's (Q J ) Charge to the Bristol giand jury here quoted 
See p 374 ) 

This perillous duty, shaied by the govemoi with all the Queen's 
subjects, whethei civil or mihtaiy, is m a special degree incumbent 
upon lnm as bemg entiusted with the powers of government for 
pieserving the lives and propeity of the people and the authority of 
the Clown, and it such duty exist as to tumultuous assemblies of a 
dangerous cliaiactei, the duty and responsibility m case of open 
rebellion are heightened by the consideration that the existence of 
the law itself is threatened by foice of arms and a state of war 
against the Ciown established for the time To act under such 
circumstances within the precise limits of the law of ordinary peace 
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, is a difficult and may be an nnpoBsiljjle task, and to hesitate or 
temponze may entail disastious consequences Whether the propel, 
,aa distinguished fiom the legal course has been pursued by the * 
goven^or in so gieat a crisis, it is not within the piovmce of a comt 
of law to pronounce Noi are we called upon to offer any judicial 
opinion as to the lawfulness 01 propriety of what was done m the 
present 4 :ase, apart fiom the validity and legalizing effect of the 
colonial Act It is manifest, however, that there may he occasions 
in which the necessity of the case demands prompt and speedy action 
for the maintenance of law and older at whatever lisle, and wheie the 
governor may be compelled, unless he shrinks fiom the dischaige of 
paramount duty, to exorcise de facto poweis which the legislature 
would assuiedly ha*/e confided to lnm if the emergency could have 
been foreseen, tiustmg that whatever he has honestly done for the 
safety of the state wilt be ratified by an Act of indemnity and 
oblivion Tlieig may not be time to appeal to the legislature for 
special poweis The govemoi may have, upon bis own lesponsi- 
bility, acting upon the best advice and information ho can proerne at 
the moment, to arm loyal subjects, to seize or secure arms, to inter- 
cept munitions of wai, to cut off communication between the dis- 
affected, to detain suspected peisons, and even to meet armed force by 
aimed force in the open field If he hesitates, the oppoitunity may 
be lost of checking the fiist outbreak of msuirection, whilst by 
vigorous action the consequences of allowing the insurgents to take 
the field in force may he averted In lesoitmg to strong measures he 
may have saved life and piopeity out of all propoition to the mistakes 
he may honestly commit undei mfoimation which turns out to have 
-been enoneous 01 tieacherous The veiy efficiency of his measuies 
may dimmish the estimate of the danger with which he had to cope, 
and the danger once past, eveiy measme he has adopted may be 
challenged as violent and oppiessive, and be and everyone who 
advised him, or acted under Ins authonty, may be called upon, m 
aotions at the suit of individuals dissatisfied with his conduct, to 
establish the necessity 01 regulanty of eveiy act in detail by evidence 
which it may be against public pokey to disclose The bale ktigation 
to which he and those who acted under his authority may he exposed, 
even if defeated by pioving the lawfulness of uhafc was done, may 
be haiassmg and rumous Undei these and like cncumstances it 
seems to be plainly within the competence of the logislatuie, which 
could have authonzed by antecedent legislation the acts done as 
necessaiy or piopei for preserving the public peace, upon a due con- 
sideration of 4 he cncumstances to adopt and latify like acts when 



406 


CASES 


done, oi, m the language offthe law under consideration, to enact that __ 
they shall be “ made and d^ilared lawful and confirmed ” Such is the 
effect of the Act of Indemnity in question, which follows the ex^piple 
of sinnlaT legislation m the mother-country and m other dominions 
and colonies of the Ciown. 

We have thus discussed the validity of the defence upon the only 
question argued by counsel, touching the effect of the Colonial Act, 
but we aie not to he understood as theiehy intimating any opmion 
that the plea might not be sustained upon more geneial grounds as 
shewing that the acts complained of weie incident to the*enforcement 
of martial law It is, howevei, unnecessary to discuss this furthei 
question, because we aio of opinion with the Court below that the 
Colonial Act of Indemnity, even upon the assumption that the acts 
complained of weie ongmally actionable, furnishes an answei to the 
action r 

The judgement of the Couit of Queen’s Bench foi the defendant 
was right, and is affirmed 

(LEQBDvi 1-31 ) 


XXXII 

BEADLAUGH v GOSSETT 
46 & 47 Viet , 1883-84 

[In May, 1883, Mi Bracllaugh, duly elected buigess for Northampton, 
required the Speaker to call him to the table to take the oath The 
Speaker did not do so On July 9 the House resolved to exclude 
Mi Bradlaugh uutil he engaged not to disturb their pioceedmgs Accord-" 
mgly, m an action biought agamst Gossett, the Seigeant at-Aims, he 
claimed (1) that the declaration of July 9 should bo made void , (2) an 
order restiainmg the Sergeant-at-Aims from excluding him , (3) such 
other lelief as he was entitled to The case on December 7, 1883, was 
aigued on demurrei to tlio statement of clami before Lord Coleridge, 
OJ, and Justices Mathew and Stephen Judgment was deliveied on 
February 9, 1884 See Broom, C L 975 , Anson, l 175 , May, P P 134,] 

Los A Colei iclge, C J In tins as m so many matters of practical 
concern difficulties aie cieatcd by the laying down of pnnciplos m 
teims so wide and geneial, that, although logic may justify them, the 
sense and feeling of men imposes upon them in fact limitations which 
aie said not altogethei untiuly to be sometimes inconsistent with the 
principle they are supposed to admit For example, it seems to be 
conceded that a resolution of the House of Commons only (and what 
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is true of one House of Parliament ^ true of the other) cannot 
change the law of the land Sir John fPatteson and Sir John Cole- 
ridge, — the former especially, — put th4 point with great force in, 
then judgements* m Stockdale v Hansard anjl yet, if the House of 
Co m mons is, — ae for certain purposes and m relation to certain 
persons it certainly is, and is on all ha^ids admitted to he, — the abso- 
lute judge of its own privileges, it ib obvious that it can, at least for 
these purposes, and in relation to those persons, practically change or 
practically supersede the law 

Again, there can he no doubt, that m an action between paity and 
party brought m a court of law, if the legality of a resolution of the 
House of Commons arises mcidentally, and it becomes necessary to 
deteimme whethe* it he legal or no for the pnipose of doing justice 
between the paities to the action, in such a case the Courts must 
entertam and must determine that question Loid Ellenborough 
expiessly say s^ so m Buidett v Abbot, and Eayley, J, seems to 
assume it at p 161 All the four judges who gave judgement in 
Stockdale v Hansard assert this in the strongest terms That case, 
indeed* wa3 an illustration of this necessity The Attorney-General, 
Sir John Campbell, could undoubtedly have succeeded at nisi prius 
upon the facts of the case, without raising the question of privilege 
upon which the arguments and judgements were delivered But, for 
reasons perfectly well understood at the tune, he forced Lord Den- 
ham (who tried the cause) to give the ruling which he was deter- 
mined to question It is perhaps not to be regretted that he did so, 
when the arguments and judgements which were the result are 
re>cemhered hut I see no answei to the statements of the judges, at 
pp 193 and 213, that, when a question is raised before the Court, 
the Court must give judgement on it according to its notions of the 
law, and not accoidmg to a resolution of eithei House of Parliament 
Cases may be put, cases have been put, in which, did they ever arise, 
it would be the plain duty of the Court, at all hazards to declare a 
resolution illegal and no protection to those who acted under it 
Such cases might by possibility occasion unseemly conflicts between 
the Couits and the Houses But, while I do not deny that as matter 
of reasoning such things might happen, it is consoling to reflect that 
they have scarce ever happened m the long centuries of our history, 
and that in the present state of things it is hut barely possible that 
they should ever happen again 

Alongside, however, of these propositions, for the soundness of 
which I should he piepared most earnestly to contend, theie is 
another praposition equally true, equally well established, which 
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seoms to mo decisive of thf case before us Wliat is said or dono r 
ivithm the walls of ParhamJmt cannot bo inquired into in a couit of 
law On this point all tho judges in the two great cases wJnclv 
exhaust the learning pn the subject, Bmdett v Abbot and Stcjfkdalc 
v Hansaid, — are agieed, and aie emphatic The jurisdiction of the 
Houses 01 er their own members, then light to impose discipline 
within then walls, is absolute and exclusive To use the woids of 
Lord Ellenboiough, “They would sink into utter contempt and in- 
efficiency without it ” 

Whether in all cases and under all circumstances tlie^Houses are 
the sole judges of then own pnvileges, in the sense that a resolution 
of eithci House on the subj ect has the same effect foi a court of law 
as an Act of Pailiamont, is a question which it is*not now necessary 
to determine Ho doubt, to allow any review of parliamentary’ 
pnvilege by a court of law may lead, has led, to very giave complica- 
tions, and might m many supposnble cases end m t^e jinvileges of 
the Commons being doteimined by the Loids But, to hold the 
resolutions of either House absolutely beyond inquny m a court of 
law may land us in conclusions not free fiom grave complicatwns too 
It is enough for me to say that it seems to me that m theoiy the 
question is oxtiemely haid to solve , in practice it is not very im- 
portant, and at any into does not now aiise * 

On the question that does arise, if cases aie lequned there is a 
remaikable one to be quoted regarding each House, — the case of the 
Eail of Shaftesbury, m winch the Couit of King’s Bench altogether 
declined jurisdiction to inquire as to what had passed nr the House 
of Loids , and the case of Sir J ohn Eliot and his fellows, reported 
fully at the end of Cro Cai That was a veiy remaikable case , for, r 
no doubt, Sn John Eliot, Mi. Valentine, and Mi Hollis had held 
the Spoakei in the chan by mam force, to prevent his adjourning the 
House before a motion had been made They weie sued m the 
King’s Bench they pleaded by demurrei to the junsdiction that 
the offences (if any) had been committed in Parliament, and ought to 
he there examined and punished, and not elsewhere The demuuor 
was ovenuled, and they weic heavily fined and imprisoned Sir 
John Eliot was killed by the ngouis of his impiisonment Mi 
Valentiuc died, but Mi Hollis survived , and in 166K the pidgemeijt 
of the King’s Bench was reveised by the House of Loids, on the 
giound that it was an illegal judgement and against the ficedom and 
privilege of Parliament These cases seem direct m point, and we 
could not give judgement for the plaintiff in this action without over- 
ruling them • 
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% I need not discuss at any length the facUthat the defendant in tins 
case is the Sergeant-at-arms The House# of Parliament cannot act 
by thftmseftes in a ]pody , they must act by'officeis , and the Seigeant- 
at-arms 4 s the legal and recognized officer of the ’Souse of Commons 
to execute its oi'deis I entertain no c^oubt that the House had a 
right to decide on the subjeot-niatter, have decided it, and have 
ordered thbn' officer to give effect to their decision He is protected 
by their decision They have ordered him to do what they have a 
right to ordei, and he has obeyed them 

It is said tHat m this case the House of Commons has exceeded its 
legal powcis, because it has resolved that the plaintiff shall not take 
an oath which I 10 has^a right to take, and the threatened force is force 
to be used in compelling obedience to a resolution in itself illegal 
But there is nothing before me upon which I should be justified in 
airivmg at such a conclusion in point of fact Consistently with all 
the statements ,ni*the claim, it may be that tho plaintiff insisted on 
taking the oath in a manner and under cncumstancos which the House 
had a clear right to object to 01 pievent Sitting m this seat I cannot 
know one*way 01 the other But, even if the fact be as the plaintiff 
contends, it is not a matter into which this Court can examine If 
injustice has been done, it is injustice foi which the courts of law 
afford no remedy On tins point I agiee with and desire to adopt the 
language of my Bi other Stephen The histoiy of England, and the 
^solutions of the House of Commons itself, shew that now and then 
injustice has been done by the House to individual members of it 
But the remedy, if lemedy it he, lies, not m actions m the courts of 
law (&e on this subject the observations of Lord Ellenborough and 
Bayley, <1 , m Biudett v Abbot, 14 East, 150, 151, and 160, 161), 
but by an appeal to the constituencies whom the House of Commons 
represents. 

It follows that this action is against punciple and is unsupported 
by authority, and that therefore the demurrer must be allowed, and 
that there must he judgement for the defendant 

Stephen, J The legal question which this statement of the case 
appears to me to raise foi our decision is this — Suppose that the 
House of Commons forbids one of its membeis to do that which an 
Act of Parliament lequnes him to do, and 111 older to enfoice its 
piohihition, directs its executive officer to exclude him from the 
House by foice if necessary, is such an order one which we can 
declare to he void and lestiam the executive officei of the House 
fiom carrying out In my opmion we have no such powei I think 
that the HoustJ of Commons is not subject to the control of Her 
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Majesty’s Courts m its administration of that part of the statute-lay 
which has relation to its | wn internal proceedings, and that the use of 
such actual force as may f.e necessary to cany into effect such arj-esolp- 
tion as the one beffre us is justifiable m 

Many autbonties might be cited for this principle , but I will quote 
two only The number might be enlarged with ease by refeience to 
several well-known cases Blackstone says “The whole'of the law 
and custom of Parliament has its ongmal from this one maxim, 

1 that whatever matter arises concerning either House of Parliament 
ought to be examined, discussed, and adjudged m that House to 
which it relates, and not elsewhere ’ ” This principle is re-stated 
neaily in Blockstone’s words by each of the judges in the caso of 
Stockdale v Hansard As the principal result of that case is to 
asseit in the strongest way the light of the Queen's Bench to ascertain 
m case of need the extent of the privileges of the House, and to 
deny emphatically that the Court is bound by q,iesolution of the 
House declarmg any particular matter to fall withm their privilege, 
these declaiations are of the highest authority Loid Denman says 
“Whatever is done withm the walls of either assemhlymust pass 
without question in any other place ” Littledale, J , says “ It is 
said the House of Commons is the sole judge of its own privileges , 
and so I admit as far as the proceedings m the House and some other 
things are concerned ” Tattoson, J , sayB “ Beyond all dispute, it is 
necessaiy that the proceedings of each House of Parliament should be 
entuely free and unshackled, that whatever is said or done m ezfchei 
House should not be liable to examination olsewheie ” And Cole- 
ridge, J, said “That the House should have exclusive juusdiction 
to legulate the course of its own proceedings, and animadveit npcfa 
any conduct there in violation of its rules 01 derogation from its 
dignity stands upon the clearest grounds of necessity ” 

Apply the principle thus stated to the present case We aie asked 
to declare an ordoi of the House of Commons to be roid, and to 
prevent its execution in the only way in which it can be executed, on 
the ground that it constitutes an infringement of the Parliamentary 
Oaths Act This Act requires the plaintiff to take a certain oath 
The House of Commons have lcsolved that he Bhall not he permitted 
to take it Grant, foi tho purposes of argument, that the lesoliition 
of the House and the Parliamentary Oaths Act contradict each other , 
how can we interfere without violating tlie ( prmciple just inferred to? 
Surely the right of the plaintiff to take the oath m question is 
“a matter arising concerning the House of Commons,” to use the 
words of Blackstone The resolution to exclude him &om the House 
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a thing “ done within the walls of the H?mae,’ ! to use Lord Denman’s 
woids It is one of those “proceedings i|l the House of which the 
Housg of Commons is the sole judge,” to i-jsa the words of Littledale, 
<J It is a “pioce&chng of the House of Commons m the House,” 
and must therefore in the words of Patteson, J , “be entirely free and 
unshackled” It is “part of the coursl of its own proceedings,” to 
use the w«ids of Coleridge, J , and is therefore “ subject to itB exclusive 
jurisdiction ” These authorities aie so strong and simple that there 
may be some risk of weakening them in adding to them neverthe- 
less, the unp^itance of the case may excuse some further exposition 
of the principle on which it seems to me to depend 

A lesolution of the House permitting Mr Bradlaugh to take his 
seat on making a statutory declaration would ceitamly never have 
been interfered with by this Court If we had been moved to de- 
clare it void and to lestitfm Mr Bradlaugh fionr taking his seat until 
he had taken the oath, we should undoubtedly have refused to do so. 
On the othei hand, if the House had resolved ever so decidedly that 
Mr Bradlaugh was entitled to make the statutory declaration instead 
of taking the oath, and had attempted by lesolution 01 otheiwise to 
protect bun against an action foi penalties, if would have been our 
duty to disiegard such resolutions, and, if an action foi penalties 
were biought, to heai and determine it accoiding to our own in- 
terpretation of the statute Suppose, again, that the House had 
taken the view of tho statute ultimately amved at by this Court, 
that it did not enable Mr Bradlaugh to make the statutoiy promise, 
we should certainly not have enteitamed an application to declare 
them, lesolution to he void We should have said that, foi the pur- 
pose of determining on a right to be exercised within the House 
itself, and m particular the light of sitting and voting, the House and 
the House only could interpret the statute , hut that, as legarded 
rights to he exercised out of and independently of the House, such 
as the right of sumg foi a penalty foi having sat and voted, the 
statute must be interpreted by this Court independently of the 
House 

This view of the subject is peihapa most simply and completely 
illustrated by the 4th section , hut it seems to me to apply equally 
well to the 3id, and I tlierefoie think that wc ought not to make the 
declaration asked for I may observe, m conclusion, that, apait from 
these considerations, I should m any case whatever feel a reluctance 
almost invincible to declaring a resolution of the House of Commons 
to be beyond the powers of the House, and to be void Such a 
declaration would m almost every imaginable case be unnecessary 
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and disiespectful I willlnot say that extraordinary circumstance^ 
might not requiie it, beeafbo it is impossible to foiesee evoiy event 
which may happen It isSenough to say that the oircuniatcmces<,vhi(^i 
would justify such #i declaration must be extraoidmary indeed, and 
that, even if lelief had to be given in this case, I should think it 
sufhcient to lestram the Soigeant-at-aims from actmg on the order of 
tho House I do not dwell upon this, howevei, as I wish 'to put my 
judgement on the plain and broad ground alieady stated 

Befoie leaving this pait of the subject, I may obseive that m my 
judgement the case befoie us diffeis widely fiom a possible case sug- 
gested m argument in lluidett v Abbot, as to the effect of an ordei 
by the House of Commons to put a member to death or to inflict 
upon him bodily harm Of such a case it is enough to say, as Loid 
Ellcnboi ought said, that it will be time to # decide it when it arises 
Tho only force which comes in question in this case is, such foice as 
any private man might employ to prevent a trespass on his own land 
I know of no authority for the proposition that an oidmary ciimc 
committed m the House of Commons would be withdrawn fiom the 
oidmary course of cnmmal justice One of the leading amthoiities 
on the pnvilege of pailiament contains mattei on the point which 
shows how careful pailiament has been to avoid oven the appearance 
of countenancing such a doctrme This is the case of Sn John 
Eliot, Denzil Hollis, and Others, of which a complete history is given 
m 3 Howell’s State Tuals, pp 294-336 In this case the defendants 
woie convicted in 1629 oil an information befoie the Court of King’s 
Dench foi seditious speeches in pailiament and also for an assault on 
the Speaker m the chair They pleaded to the jurisdiction that these 
matters should be inquired into m Parliament and not elsewheie,' 
and then plea was ovenuled In 1666 this judgement was leveised 
upon writ of enor , one enoi assigned being that the speakmg of the 
seditious words and the assault on the Speakei weie made the subject 
of one judgement, whereas the seditious speech, if made m pailia- 
ment, could not he niquned into out of pailiament, even if the assault 
upon the Speaker could he tried in the Couit of King’s Bench 
hence there should have been two separate judgements This case is 
the gieat leading authonty, memoiable oil many giounds, foi the 
pioposition that nothing said in pailiament by a member as such, .can 
be heated as an oflenco by the oidmaiy Courts But the House 

of Loids caiefully avoided deciding the question whethei the Court 
of King’s Bench could tiy a raembei foi an assault on the Speaker m 
the House 

The plaintiff argued his own case before us at length* It is due to 
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kim to state the reasons why his arguments do not convince me He 
referred to a great number 6f authorities a but his argument was m 
si»bstallico ifliort and^simple He said that die resolution of the House 
of Commons was illegal, as the House had no poVei to alter the law 
of the land by lesolution , and, admitting that the House has power 
to regulate its own proceduie, he contended that in preventing him 
f lorn talaflg Ins seat, the House went beyond matter of internal 
lrgulation and procedure, as they deprived both him and the electois 
of Northampton of a light lecogmzed by law, which ought to bo 
pioteeted by*the law, and so inflicted upon luni and them wiongs 
which would he without a remedy if we failed to apply one I 
think that each part pf tins argument requires a plain, dnect answei 
^ It is certainly tiuc that a resolution of the House of Commons 
cannot alter the law If„it weie ever necessaiy to do so, this Court 
would assert this doctrine to the full extent to which it was asseited 
m Stockdale y, Hansard The statement that the lesolution of the 
House of Commons was illegal must, I think, he assumed to he true, 
for the purposes of the present case The demuiiei foi those purposes 
admits if We decide nothing unless we decide that, even if it is 
illegal in the sense of being opposed to the Pailiamentaiy Oaths Act, 
it does not entitle the plaintiff to the relief sought This admission, 
however, must be legaided as being made foi the purposes of argument 
only It would, as I have already said, be wiong for us to suggest oi 
assume that the House acted otherwise than m accordance with its 
own view of the law , and, as we know not what that view is, nor by 
what aiguments it is supported, we can give no opinion upon it I do 
not say that the resolution of the House is the judgement of a Court 
not subject to oui levision, but it has much m common with such a 
judgement Tlie House of Commons is not a Couit of Justice , hut 
the effect of its privilege to legulate its own internal concerns practi- 
cally invests it with a judicial character when it lias to apply to par- 
ticular cases the provisions of Acts of Parliament W e must presume 
that it discharges this function propeily and with due legard to the 
laws, m the making of which it has so gieat a share If its determina- 
tion is not in accordance with law, this lesembles the case of an enor 
by a judge whose decision is not subject to appeal There is nothing 
stnstlmg m the recognition of the fact that such an enoi is possible 
If, for instance, a juiy m a cirannal case give a perveise veidict, the 
law has piovided no rranedy The maxim that tlieie is no wrong 
without a leniedy does not mean, as it is sometimes supposed, that 
there is a legal remedy for eveiy moial or political wiong If this 
were its meaning, it would be manifestly untiue Tlieio is no legal 
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icmody for the breach of a solemn promise not under seal and made 
without consideration , not for many lands of voibal slandei, though 
each may involve uLtci 1 urn , noi foi oppressive legislation, though it 
may induce men practically to slaveiy , nor for the woist da' lage to 
person and property mfhcled^iy the most unjust and cniel wai Tlie 
maxim means only that legal wrong and legal remedy are coirelative 
terms , and it would he inoic intelligibly and correctly stated, if it 
wero roveised, so as to stand, “ Wheie theie is no legal remedy there 
is no legal wrong ” 

The assertion that the resolution of the House goes beyond matter 
of procedme, and that it does in effect deprive both Mr Bradlaugh 
himself and lus constituents of legal rights of great value, is un- 
doubtedly turn if the word “procedure” is constiued in the sense in. 
which wo spoak of civil procedure and minimal piocedure, by way of 
opposition to the substantive law which systems of procedure apply 
to particular cases No doubt, the right of the burgeSSes-of Northamp- 
ton to be represented m parliament, and the right of their duly elected 
representative to sit and vote in pailiament and to enjoy the other 
rights incidental to his position upon the teims provided by law are m 
the most emphatic sense legal rights of the highest importance, and 
in the strictest sense of the words Some of these lights aie to be 
exercised out of Parliament, others within the walls of the House of 
Commons Those which are to be exercised out of Parliament aro 
under the protection of this Court, which, as has been shown m many 
cases, will apply proper remedies if they aie m any way invaded, and 
will in so doing be bound, not by resolutions of either House of 
Parliament, hut by its own judgement as to the law of the land, of , 
which the pnvileges of Pailiament foim a pait Others must be 
exercised, if at all, within the walls of the House of Commons , and 
it seems to me that, from the nature of the case, such lights must be 
dependent upon the resolution of the House In my opinion the 
House stands with 1 elation to such rights, m precisely the same 
relation as wo the judges of this Court stand in to the laws which 
regulate the rights of which we are the guaidians, and to the judge- 
ments which apply them to paiticular cases , that is to say, they aie 
bound by the most solemn obligations which can bind men to any 
course of conduct whatever, to guide their conduct by the law* as 
they understand it If they undeistand it, or (I apologize for the 
supposition) wilfully disregaid it, they resenfble mistaken or unjust 
judges, but m either case there is m my judgement no appeal from 
their decision The law of the land gives no such appeal , no pre- 
cedent has been or can be produced in which any Court has ever 
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ll^teifeied with the internal affairs of either House of Parliament, 
though the cases are no doubt numerous ill which the Cornts have 
d^slar^d tha limits of their poweis outside c^: then respective Houses 
^his is enough to justify the conclusion at which? amve 

We ought not to tiy to make new laws, under fclio pretence of 
declaring the existing law But I must add that this is not a case m 
winch I atieast feel tempted to do so It seems to me that, if we 
were to attempt to erect ourselves into a Couit of Appeal fiorn the 
House of Commons, we should consult neither the public interest, nor 
the interests of parliament and the constitution, 1101 our own dignity 
We should piovoke a conflict between the House of Commons and 
this Court, which m itself would he a great evil , and even upon the 
most impiobable supposition of then acquiescence m our adverse 
decision, an appeal would lie fiom that decision to the Couit of 
Appeal, and thence to the House of Lords, winch would thus 
become the judge the last lesult of the poweis and pnvileges of 
the House of Commons 

For these reasons I am of opinion that theie must he judgement for 
the defendant 

(LB 12QBD 273 et seq ) 



